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Tapracrok B.FO. Axrtyanizaiis TyMaHICTUYHOTO TMOTEHIlaly TMpaBa Yy
TBOPEHHI TPaBOBOi JepxkaBu. — Keanigixayitina Haykosa npays HaA npasax
PYKOnucy.

Huceprariisi Ha 3700yTTS HAYKOBOI'O CTYIEHs JokTopa (dinocodii 3a
cnemianbhicTio 081 IlpaBo. — HarioHanpHHMI neqaroriuHuii yHIBEpCUTET IMEHI
M. I1. Iparomanosa, Kuis, 2020.

Hucepraiiss ~ OpuCBSYeHAa  KOMIUIEKCHOMY  HAyKOBO-TEOPETHUYHOMY
OOTPpYHTYBAaHHIO aKTyali3allii T'yMaHICTUYHOTO TOTEHIllay MpaBa y TBOPEHHI
PaBOBOI JIEpKaBU, OCMHCICHHIO NPOOJIEMH YJOCKOHAJICHHS (PYHKIIOHYBaHHS
pI3HUX AacCMeKTIB TMPaBOBOI peaJbHOCTI dYepe3 (OpMyBaHHA TyMaHICTUYHOI
IPaBOCBIJOMOCTI Ta IPABOBOI KYJIBTYPH JIFOAUHU i CYCHIJIbCTBA.

[IpaBoBa nep:kaBa BHM3HAUYeHA SIK OCOOJIMBUM CTaH OpraHizailii Jep>KaBHOI
BIAJAN Y TPOMAISHCHKOMY CYCHIJILCTBI, SKUH BUHUKAE 32 yYMOB JIOCATHEHHS B
HbOMY BHMCOKOTO PIBHSI MPABOBOi KYJbTYpPHU HOTo MpEACTaBHUKIB 1 mependadae
peamizailifo JIepXKaBol0 CBOTO (PYHKI[IOHATHHOTO TPU3HAYCHHS Ha 3acajgax
BEPXOBEHCTRBA IpaBa, MOJAUTY BJIaJId, BUSHAHHS 1 peaizailii mpas 1 CBOOO JIFOIUHU
1 TpoMaJIsiHUHA, @ TAKOXK B3a€EMHOI BIJIOBIIAJILHOCTI JIEPKABH Ta OCOOH.

AKIIEHTY€ThCSI yBara, IO IpaBOBa Jep)KaBa € HAWOUIBII CHPHUSITIUBUM
MPOCTOPOM JIJIs peatizallii T'yMaHICTUYHOIO MOTEHIay IpaBa. | ' yMaHICTUYHICTD
IpaBa y MPaBOBIN JepxaBl MPOSBISETHCS Y MPABOTBOPUYOCTI, IPABO3aCTOCYBAHHI,
ICHYIOUIi JIFONMHOIICHTPUCHKIA CHCTeMl peaiizalli MoKapaHb, 00’€Mi HaJaHHX
IPOMAJITHUHY MPaB 1 CBOOO/ rapaHTOBAHKUX BIIAJO10.

JlocmipKkeHo BHSIBU TyMaHI3My B TPaBOBUX CHCTEMAaX PO3BHHEHUX KpaiH
cBiTy. Haronomieno, 1mo ryMaHi3M He € Bce3arajibHOw, O€3YMOBHOKO I[IHHICTIO
JUISL BCIX HaApoJiB 1 €moX, BiH (YHKIIIOHY€ HEpPIBHOMIPHO, BIJ IMOYaTKOBOI
MO3HAYKK 7O OUIBLI BHIIOTO CTYNMEHS PO3BUTKY. JlOBOAWUTHCA, IO TOJOBHOIO
GbyHKIlIE0 TyMaHI3My € 3a0e3ledeHHs] ICHYBaHHS 1 PO3BUTOK JIFOACTBA dYepes

IOPUAMYHE 3aKPITUJICHHS TYMaHICTUYHHUX [IHHOCTEN Y MIKHAPOJIHHUX JOKYMEHTAaX.



JloBoauThHCS, 110 KaTeropii cBo6oAa, piBHICTb, CIIPABEAJIUBICTh K OCHOBHI
eK3MCTEHIIli T'YMaHICTUYHOTO MOTEHLI1ay MIpaBa € B3a€EMOIIOB’ SI3aHUMU SIBUIIIAMH.
[TpuHumn ¢opmanbHOI PIBHOCTI MPEACTaBIs€ COOOK €IHICTh TPHOX CYTHICHHX
XapaKTepUCTUK TpaBa: BCe3arajdbHOI PIBHOI MIpH  peryisimii, cBoOOIH,
cipaBeumMBocTi. [lpuramanHa mpaBy Bce3arajibHa piBHa Mipa — 1€ came piBHa
Mipa CBOOOJM 1 CHpaBEIIMBOCTI, a CBOOOJA 1 CHpaBEUIMBICTh HE MOXJIMBI 3a
MeKaMH PIBHOCTI Ta 6€3 pIBHOCTI.

BusnaueHo ropuandHe po3yMiHHS CBOOOJM SIK CYTHOCTI JIFOAMHU Ta ii
ICHYBaHHsI, SIK€ TOJSTa€ y MOXJIMBOCTI POOMTH BCe, IO MPSAMO HE 3a00POHEHO
3aKOHOM 1 He MKOAUTh iHImMMM. CBoOOMa y mpaBi HE MOXke OyTH aOCONFOTHOO;
BOHA 3aBK/IM J0 NIEeBHOI Mipu oOMekeHa. CyTHICTh IIpaBa CTAaHOBUTH COOOI0 PiBHY
Mipy cBOOOIM 1HIMBI/IIB, BU3BHAYEHY 3aKOHOM, 1[0 Peali3yeThesl yepes cy0’ eKTUBHI
npagsa. L{e 3ymMoBIII0€ BUCOKY COLllaJIbHY 3HAUYIIICTh MPaBa, OCKUIbKY rapaHTOBaHa
MOXJIMBICTh caMopeaiizallii, CB000 1 BIJILHOTO PO3BUTKY OCOOHUCTOCTI € OJHIEIO 3
TOJIOBHUX 3araJIbHOJIIOJICHKHUX IIIHHOCTEH.

[linkpecneHo, 1m0 Cy4YaCHMX YyMOBaX  CIIOCTEPIralOThCs  CYTTEBI
TpaHchopmarlii y MDKIAEp)KaBHUX CTOCYHKaxX y OIK 30UIBIICHHS aHTUTyMaHHUX
MIPOSIBIB, 10 [IOCHUJTIOE HEOOXI1IHICTD HAIOJIETJINBO1L peamizari
JIOJIMHOLICHTPUCHKOI ~ CyTHOCTI  mpaBa.  JloBeaeHo  moTpeOy  peasnizarii
JIIOTUHOTICHTPUCHKOTO TMPUHIIAITY Y TPABOBIN JepKaBi, MO MAa€ MPOSBISITHCH Ha
BCIX €Tarax npaBOTBOPYOCTI Ta MPaBO3aCTOCYBaHHsI, 3a0€3MeUy0Yl KOMILJIEKCHUN
HiAX1] 10 AEeMOKpaTH3alii IPaBOBOi CUCTEMH.

Y pobomi yoockonaneno:

— TIOJIOKEHHS TIPO Te, 0 CBOOOJIA, PIBHICTh, CIPAaBEJIMBICTh SIK OCHOBHI
eK3MCTEHII1i TyMaHICTUYHOTO MOTEHIIaTy MpaBa € KOHKPETU30BAaHUMHU Y MTPaBOBHUX
i7Ieanax BHUIII MOpPaJbHI IIIHHOCTI. BOHM BH3HA4YalOTh CHUCTEMY ITOBEIIHKOBUX
CTaHJIapTIB 3a SKUMHU MPEJICTaBHUKHU CYCIUIHCTBA MOBUHHI JISTH Y BIAMOBIIHUX
CUTyallifX, MO0 iX IHTEepecH Y3TOMKyBajuCs 3 I1HTEpecaMu IHIIUX YIICHIB

CIIUIBHOTH, JEP>KaBU;



— IOPUAWYHE PO3YMIHHSI CBOOOMU SIK CYTHOCTI JIFOAWHY Ta 1l ICHYBaHHS, SKE
MOJIATAE 'y MOXKJIMBOCTI POOUTH BCE, IO MPSMO HE 3a00POHEHO 3aKOHOM 1 HE
IKOUTh 1HIKMM. CB0OO/Ia y MpaBi HE MOKe OyTH aOCOJIIOTHOIO; BOHA 3aBXKIU 0
neBHOI Mipu oOMexxkeHa. CyTHICTh MpaBa CTAaHOBHUTH COOOI0 PIBHY MIpy CBOOOIU
1HJIMBI/IIB, BU3HAUCHY 3aKOHOM, III0 peaji3yeThbcs depe3 cyO’eKTUBHI mpapa. Lle
3YMOBJIIOE BHCOKY COIIalibHy 3HAUyIIiCTh TIpaBa, OCKIJIbKA TapaHTOBaHA
MO>KJIMBICTh CaMoOpeatizallii, CB000I1 BIILHOTO PO3BUTKY OCOOHMCTOCTI € OJTHIEIO 3
T'OJIOBHHX 3arajibHOJIIOJICEKHX I[IHHOCTEH;

—  HAayKOBE OCMHCIEHHS  TCHJICHIM  PO3BUTKY  JIEMOKPATHYHOI
IPAaBOCBIIOMOCTI Ta TPaBOBOI KYJIbTYpH, IIO0 € TYMaHICTUYHUMHU 32 CBOIMHU
O3HaKaMH, OCKIJIbKM TPYHTYIOTBCS HAa TaKUX IIIHHOCTAX SK CBOOOa, TpaBOBa
PIBHICTH, CIIPaBEIJIMBICTh, MOBara 10 MpaB Ta CBOOOJ JIFOJWHH, TOJEPAHTHICTD,
TUTIOpaJIi3M Ta 1H.

Ompumanu nooarbLUUL pO36UMOK.

— kyacu@ikalis TYMaHICTUYHUX MPABOBUX CHUCTEM 3a TAKUMHU KPUTEPISIMU:
3a JDKEpesIOM TpaBa — CHCTEMHU 3BHYA€BOT0, KOHCTUTYIIHHOTO MpaBa, 3a €TaroM
CTAaHOBJICHHS — JIaBHI JIEMOKpATii, MepexigHl CyCNiIbCTBa (TOCT-KOJIOHIANbHI,
MOCT-COITIATICTAYHI, JIep’KaBH, 110 BHHUKAIOTH BHACIIJIOK OOpOTHOM 3a
HE3aJIKHICTh), 32 MaciiTaboOM — HaIlOHAIbHI, PETriOHANIbHI, KOHTUHEHTAJIbHI, Ta
riobansHa. HarosomeHo, 1o MikHapoJAHe MpaBo B Tally3l MpaB JIOJUHU € OJHUM
13 3HAYYIIUX YMHHUKIB CTAHOBJICHHS 1 TpaHchOpMalliil HaIllOHATBLHUX IPABOBUX
CUCTEM;

— apryMeHTallis, 0 B3aEMOIS YCIX CyO’€KTIB y MpaBOBiil Jaepkasli,
BUXOJSIYM 3 MPUHIMUIIB CBOOOJM Ta BIAMOBIIAJIBHOCTI, TOBUHHA Oa3yBaTHCS Ha
¢iocodii comiabHOTO MAapTHEPCTBA K MEXaHI3MY BpErylIrOBaHHS KOH(DIIKTIB B
ycix cdepax KUTTEAISILHOCTI Ta (OPMU Y3rOKEHHS IHTEPECIB CyO’ €KTIB
apTHEPCTBA, 10 3a0€3MeYUTh IX KOHCTPYKTUBHY B3aEMO/IIIO.

Bnepuwe:

— apryMEHTOBAHO MiCII€ Ta POJb T'yMaHi3My Y TBOPEHHI MPaBOBOi JepiKaBH,

a caMe BHSBJICHO IO T'yMaHI3M BH3HA€ JOMIHYIOUY LIHHICTb OyAb SKOi ocoOu



MIOZI0 BCIX IHIIMX YYAaCHUKIB MOJITUYHOIO Ta MPABOBOIO IPOLECY, BIAMOBITHO,
Oynp sika ocoba Mae 3MOTY Ta MPaBO BUTBHO BH3HAYATHCS CTOCOBHO ICHYFOUMX
KOHIICMNIIA CYCHUIBHUX BIJHOCMH 1 OyTH 11X TOBHOMNpPABHUM CYO’ €KTOM.
3100yBa€eThCs 1€ YITKOIO MEXKEI MO0 BTPYYaHHS JEp’KaBU, KOJIU NPHUBATHE
XKUTTSI 0coOM, 11 TparHeHHS, CBITOTJISA 3HAXOIATHCS IM03a IIE€I0 MEXKE Ta €
00’€KTOM 3aXHUCTy 3 OOKY JepKaBHUX 1HCTUTYIIIH;

— JIOCIIJDKEHO BHSIBU T'YMaHI3My B MPaBOBUX CHCTEMax PO3BMHEHHUX KpaiH
cBiTy. Haronomieno, 1o ryMaHi3M He € Bce3arajibHow, O€3YMOBHOKO I[IHHICTIO
JUIS BCIX HApOMIB 1 €MO0X, BiH (DYHKIIOHY€ HEPIBHOMIPHO, BiJl HYJIbOBOI MO3HAUKH
710 BUIIOTO CTYTEHS PO3BUTKY. JIOBOAMTHCSA, 1110 TOJIOBHOIO (PYHKIIIE€IO TyMaHI3My
€ 3a0e3MeyeHHs] ICHYBaHHs 1 PO3BUTOK JIFOJCTBA Yepe3 IOPUIUYHE 3aKPIIUICHHS
TYMaHICTUYHHX I[IHHOCTEH Y MIKHAPOAHHUX JOKYMEHTAX;

— JIOBEJICHO HEOOX1IHICTh peaizalli JIAMHOIIEHTPUCHKOT CYTHOCTI MpaBa y
NPaBOBIi JepXkaBi, M0 Mae MPOSIBISITHCS HAa BCIX eTamax MpaBOTBOPYOCTI Ta
MPaBO3aCTOCYBaHHS, 3a0e3Meuyroyd KOMIUIEKCHHM MiAXiJ 10 JAEMOKpaTH3allii
IIPaBOBO1 CUCTEMHU;

Knrouoei cnoea: mpaBoBa JepikaBa, TYMaHICTUYHHUN TOTEHLIA] TMpaBa,
NpaBOBa CHUCTEMa, MPUHIMUI JIOAWHOIEHTPU3MY, MpPaBOBa KyJIbTypa, IpaBOBa

CB1IOMICTb.
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SUMMARY

Tartasiuk V. Yu. Actualization of the humanistic potential of law in the
creation of the rule of law. — Qualification scientific work as the manuscript.

Thesis for the degree of Doctor of Philosophy, specialty 081 Law. -
M.P. Dragomanov National Pedagogical University, Kiev, 2020.

The dissertation is devoted to a comprehensive scientific and theoretical
justification of the actualization of the humanistic potential of law in creating a
legal state, understanding the problem of improving the functioning of various
aspects of legal reality through the formation of a humanistic legal consciousness
and the legal culture of man and society.

The legal state is defined as a special state of the organization of state power
in civil society. It arises in the context of the achievement in it of a high level of
legal culture of its representatives. It provides for the realization by the State of its
functional purpose on the basis of the rule of law, the separation of powers, the
recognition and realization of the rights and freedoms of man and citizen, as well
as the mutual responsibility of the State and person.

It 1s emphasized that the legal state is the most favourable space for realizing
the humanistic potential of law. The humanism of law in the legal State is
manifested in law-making, law enforcement, the existing human-centring system
for the implementation of penalties, the amount of rights and freedoms guaranteed

to a citizen by the authorities.



The discovery of humanism in the legal systems of developed countries of
the world has been investigated. It is noted that humanism is not a universal,
unconditional value for all people and eras, it functions unevenly, from zero to the
highest degree of development. It must be said that the main function of humanism
is to ensure the existence and development of humanity through the legal
incorporation of humanist values in international instruments.

It is true that the categories of freedom, equality and justice as the basic
existences of the humanistic potential of law are interrelated phenomena. The
principle of formal equality is the unity of three essential characteristics of law: a
universal equal measure of regulation, freedom and justice. Universal equality is an
equal measure of freedom and justice, and freedom and justice are not possible
beyond equality and without equality.

A legal understanding of freedom is defined as the essence of a person and
his existing. It consists in the ability to do everything that is not explicitly
prohibited by law and does not harm others. Freedom in law cannot be absolute; it
is always limited to a certain extent. The essence of the right is an equal measure of
the freedom of individuals, determined by law, realized through subjective rights.
This causes a high social significance of the fight since the guaranteed possibility
of self-realization, freedom of the free development of the individual is one of the
main universal values.

It was emphasized that in modern conditions there are significant
transformations in interstate relations towards an increase in inhumane
manifestations. This reinforces the need for the persistent realization of the human-
centring essence of law. The need for the implementation of the human rights
principle in the legal State, which should be manifested at all stages of law-making
and enforcement has been demonstrated, ensuring an integrated approach to the
democratization of the legal system.

In the work improved:

- the provision that freedom, equality, justice as the basic existences of the

humanistic potential of law are concretized in the legal ideals of higher moral



values. They define a system of behavioural standards by which representatives of
society must act in appropriate situations so that their interests are consistent with
those of other members of the community, the State;

- a legal understanding of freedom as the essence of man and his existence.
It consists in the ability to do everything that is not explicitly prohibited by law and
does not harm others. Freedom in law cannot be absolute; it is always limited to a
certain extent. The essence of the right is an equal measure of the freedom of
individuals, determined by law, realized through subjective rights. This leads to the
high social importance of the right since the guaranteed possibility of self-
realization, freedom of the free development of the individual is one of the main
universal values;

- scientific understanding of trends in the development of democratic legal
consciousness and a legal culture, which 1s humanistic in its characteristics since
they are based on such values as freedom, legal equality, justice, respect for
human rights and freedoms, tolerance, pluralism, etc.

Further developed:

- classification of humanistic legal systems according to the following
criteria: by the source of law - the system of customary, constitutional law, by the
stage of formation - long-standing democracies, transitional societies (post-
colonial, post-socialist, states arising from the struggle for independence), by
scale - national, regional, continental, and global. It is noted that international
human rights law is a significant factor in the emergence and transformation of
national legal systems;

- the argument that the interaction of all subjects in the legal state, based on
the principles of freedom and responsibility, should be based on the philosophy of
social partnership as a mechanism for resolving conflicts in all spheres of life and a
form of coordination of the interests of the subjects of partnership, which will
ensure their constructive interaction.

For the first time:



- the place and role of humanism in the creation of the rule of law has been
argued. It has been revealed that humanism recognizes the priority value of an
individual in relation to all other subjects of the political and legal process. Each
person has the opportunity and the right to freely determine the existing paradigms
of social relations and to be their full subject. This is achieved by a clear
implementation of the limit of state intervention. The private life of a person, his
desire and worldview are beyond this limit and are the object of protection by
state institutions;

- the discovery of humanism in the legal systems of the developed countries
of the world has been investigated. It is noted that humanism is not a universal,
unconditional value for all people and eras. It functions unevenly, from the zero
mark to the highest degree of development. It is true that the main function of
humanism is to ensure the existence and development of humanity through the
legal consolidation of humanistic values in international documents;

- the need to realize the human-centric essence of law in a legal State, which
should be manifested at all stages of law-making and enforcement, is proved,
ensuring an integrated approach to the democratization of the legal system,;

Key words: legal state, humanistic potential of law, legal system, the

principle of human centrism, legal culture, legal consciousness.
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