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OCBITHE IIPABO YKPATHMU: JIESIKI JUCKYCIAHI TIPOBJIEMHU

Y cmammi ananizyromocs pisHi Hayko8i nioxoou wo Cmocyrombcsl 8UHAUEHHs 0CBIMHbLO20 NPAsda,
SK caMoCcmiunoi 2any3i npaga ma 2any3i 3aKk0OHO0ABCMEA.

Knrouoei cnosa: npaso, oceima, 2anyzv npasa, 2any3b 3aKOHO0ABCMEA, THCMUMYM NPABd, OCEIMHE
npaeo.

[Tpobnema 3acBO€HHS 1 peamizallii TECOPETUYHUX TIOJOKEHh YMHHOTO 3aKOHOJ/IABCTBA
IIOJI0 TIPABOBOTO PETYJIIOBAaHHS OCBITH B YKpaiHi, (OpMyBaHHS HABUYOK 3aCTOCYBAHHS Ha
NPAKTHUIl OTPUMAHUX 3HaHb 3 METOIO0 BUPIIICHHS KOHKPETHUX 3aBllaHb, IO CTOSTH IMEPE]
MPABO3HABIIMU € OJTHUM 3 TOJIOBHUX 3aBJaHb, 11O CTOATH MEpPEea IOPUIAYHUMH BUIIMMHU
HAaBUAJBHUMH 3aKJIaJlaMH, 5Kl TOTYIOTh (PaxiBIIB-IOPHUCTIB BIJMOBIJHUX OCBITHBO-
KBaTiQiKaIiiHUX PIBHIB.

Bbyno 6 HecnpaBeUIMBO TOBOPUTH, L0 MPOTATOM OCTaHHIX POKIB MPOOIeMi IPaBOBOIO
pEryJIIOBaHHS OCBITH HE MPUALUIAIOCSA HanexHoi yBaru. [Ipore, xoaHa 3 pedopMm He Mana
yCmixy, TOMYy, IO iX CYTHICTh MOJsraia B TOMY, 100 MOJEpHI3yBaTU CTapy CHCTEMY
MiATOTOBKM YM TEPEMiArOTOBKM KaApiB, ad0 BMOHTYBATH y ICHYIOUY CHCTEMY OKpEMi
€JIEMEHTH 3aMo3W4eHi y 3apyObKHUX KpaiHax. OOuaBa miaxoau OyJid mpupedeHi Ha IpoBad,
yepe3 Te, 10 y MEpIIOMY BHIIAJKy KOJHIIHS CHUCTeMa HE BIHCYBajacs y HOBI COI[iaJIbHO-
€KOHOMIYHI YMOBH 1 YIIPABJISITH 32 TaKUX OOCTaBWH CTABAJIO0 HEMOXJIMBO, a Y JIPyrOMy — 3
Ti€l MPUYMHM, 10 3apyOLKHI HOpMH OyJM pO3paxoBaHi HAa (PYHKIIOHYBAHHS B AISUIBHOCTI
sika He OyJia aJIeKBaTHOK YKPATHCHKIM.

[IpaBo 3aranom i1 “OCBITHE MpaBO” 30KpeMa MOKHA PO3TJISAATH y JIBOX HAYKOBUX
imocracax — imocochKild, ika po3yMie MpaBo Yepe3 1/1e0 BUKIIIOYHO MpaBa, TOOTO, TAKUM,
SKUM TIpaBO Ma€ OyTH 3TITHO TOHATTS, Ta MPABOBIH, 3TITHO SKOI MPaBO OCMHCIIOETHCS,
TaKUM, SIKM BOHO €.

AHamiz  ¢inocodchkoi JiTepaTypd OCTaHHIX pPOKIB  CBIAYMTH, IO PO3pooii
METOJIOJIOTIYHUX TPoOJIeM HAayKH 1 OCBITH NPHUIUISETHCS 3HAYHA YyBara y Mpamsgx
B. II. Aanpymienka, B.I. Kpemens, 1. A. 3s3t0na, M. [. Muxanbuenka, B. M. JlutBuHa,
C. M. HikonaeHnka Ta iH.

“@opMyBaHHS TMPaBOrO MOJS OCBITHU — OJHE 3 HANOUIBII aKTyaJbHHX 3aBIaHb
GYHKITIOHYBaHHS, PO3BUTKY Ta peopMyBaHHS Ili€l Taimy3i B TpaHChOpMaIliiHUN TIepios, —
Harojyomrye B. Il. Armpymenko. — JIoOpi 3aKOHW CIOHYKAarOTh JIO JICTITUMHOI IPaKTHKH.
BiacyTHicTh ocTaHHIX a00 iX HEIOCTaTHICTh — BIJBEPTO IMIIIMTOBXYIOTh JIIOJCH 0
HENPAaBOBHX, a HEPIAKO 3JOYMHHHUX il Ta BUMHKIB. LIIKiIIMBICTF OCTAaHHBOTO OYEBUIHA.
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Oco01BO B OCITSAHCBHKIH cdepi, Ie PeIMETOM BIUIUBY, BipHOI Y XHOHOT HOPMHU BUXOBAHHSI
€ MiTH, MOJIOAb, CTyIeHTH. bynb-sika, HaBiTh HalMEHINA MOXWOKa, MOXE OOCpHYTHCH
BEJIMKUM COIIAJIbHAM 3JI0M. AJDKe, IMO-TIepIie, BOHA “3aKIaay€eThCs” B CBITOIIIS; MO-APYTE,
TOPKAETHCA 3HAYHOTO MAacCHBY JIIOJJHOCTI; MO-TPETE, Mae€ HE3BOPOTHIN xapaktep” [1, 136].
Merogomnoriuaum 3acajiaMm (OpMyBaHHS OCBITHBOTO TIOJISI, METOJOJIOTI] 3aKOHOTBOPYOCTI B
rajry3l OCBITH 1 J€pKaBOTBOPEHHS, BUCHHIO MPO MPUHIUINHU NOOYya0BU, GOPMHU 1 CIOCOOU
HAYKOBOI'O III3HAHHS 3aKOHOMIPHOCTEH PO3BUTKY OCBITHBOI Traiy3i 1 ii B3aemonii 3
JIEp’KaBOTBOPYMMH TIpOIlecaMu MPHUCBATUB cBoi nociimkenHs C. M. Hikomaenko [2, 208,
253].

Moga iine mpo po3poOKM B pamMKax T€Opii OCBITHBOTO IMpaBa 1 YNPaBIiHHSI CHCTEMOIO
OoCBITH.  “MeTofoJIOTIUHI  3acaJld  OCBITHBOTO  3aKOHOJIABCTBA, —  HAroJIoONIye
C. M. Hikona€eHko, — BKJIIOYAIOTh MOHATTS MPO CTPYKTYpPY, JOTIYHY OTpaHi3alliio, METOAH 1
3aco00M JISIIBHOCTI MIOJO peajizaiii 3aKOHIB MPO OCBITHIO 1 HAYKOBY JisIbHICTH. B
y3araJlbHeHOMY BHIJISIZII CTPYKTYypa LUX 3aKOHIB Ma€ TaKl CKJIAJOBI: 3arajibHi MOJIO)KEHHS
(mpaBoBe peryJitOBaHHS BIJIHOCUH, JE€p’KaBHA IOJIITUKA 1 TapaHTIi T'POMAJsfH); CHUCTEMa
OCBITHU 1 Hayku (CTpYKTypa CHUCTeMH, JAEp>KaBHI CTaHAApPTH, TOPSIJOK CTBOPEHHA,
peoprasizaiiis, YHOpaBITiHHSI 3aKjaJaMd); YMPaBIiHHI CHCTEMOIO OCBITH 1 HayKH
(kommeTeHIist Cy0’€KTIB yNpaBIiHHSA, KOHTPOJb 3a SKICTIO); (DiHAHCOBO-E€KOHOMIYHA
TSTIBHICTD, COIIaIbHAK 3aXWCT BYCHHMX, TIIEJAaroriB, iX BHUXOBAHIIIB, MDKHApOJHA 1
30BHINTHBOTIONITUYHA AiSUIbHICTh; 3aKITFOYHI IMOJI0KeHHs [3, 52-53].

I3 HapocTaHHSM [EMOKPATUYHUX TEHIEHIINH y CyCHuUIbCTBI Hampukinii 80-x pp.
XX ¢T., a 0cO0IMBO 13 3100yTTSIM YKpPaTHOIO HE3AJICKHOCTI, “TIPaBO3HABII BIJIMOBWIIHCS BiJI
OoOMeXeHb, SKI BHUIUIMBAJIM 3 MOMNEPEIHBOTO JKOPCTKOrO JIOTPUMAHHS MNapTiMHOrO 1
KJIACOBOTO MIAXOAY, 30araTuiyd CBI METOJOJOTIYHMM 1HCTPYMEHTapil JOCATHEHHSIMU
CBITOBOI HayKH, TEPEOCMHCIWIN HAasBHI ITAMION Ta CTEPEOTHIHI OIIHKA B iCTOPUKO-
IOPUIMYHUX DPO3BigKax”’, Oylo “CHCTEMaTH30BaHO CYy4YacHI TEOPETHKO-METOJOJIOTI4HI Ta
KOHIIENITYaJIbHI ITIXOAW JO aHalli3y MPaBOBUX CHCTEM CYYacCHOCTI, BU3HAYEHO 3arajbHi
TEHJACHINI X PO3BUTKY 3 YypaxyBaHHSIM HaIlOHATBHUX ocoOmmuBocTer” [4, 11-14],
Harojomye akageMmik HAH Ykpainu 1O. C. lllemimryuenko.

B nmanomy xontekcti B IHcTuTyTi nepkaBa 1 mpasa iM. B. M. Kopemnpkoro Oymo
OIyOJIIKOBAaHO HM3KY KOJEKTUBHUX Ta I1HAUBIAyanbHuX MoHorpadiii H. M. Onimenko
“IlpaBoBa cuctema: mnpobimemu teopii” (2002), “CopuilHITTS mpaBa B yMOBax
JIEMOKPAaTUYHOTO PO3BUTKY: Tpobsiemu, peanii, mepcnexktuBu’ (2008), B. C. XKypaBchkui,
O. B. 3aituyk, O.JI. Komumnenko, H.M. Omnimenko “IIpaBoBi cucTeMH Cy4acHOCTI.
I'mo6amizamis. Jlemokpatuzm. PosButox” (2003), B. ®. Cipenko “VHTepecsl M BIacTh’
(2006), H. M. Ilapxomenko “J[>xepena mpaBa: mpoOiiemu Teopii Ta metomosorii” (2008)
[5, 47-90], “Teopis npepxaBu 1 mpaBa. AKaJeMIYHUH Kypc: MIAPYYHUK / 3a pen.
O. B. 3aituyka, H. M. Onimenko” (2006) Ta iH.

MeTononoriunuM mpodieMaM IOPUIUYHOI HAyKH OCTAaHHIMH POKAMHU TPUAUISETHCS
BesMKa yBara 1 B kpaiHax CH/I, 3o0kpema y Pociiicekiit enepanii. Cepen pyHaaMEHTaIbHUX
npaib nepenyciM 3acinyroBytoTh Ha yBary mpami C. C. AnekceeBa, [[. A. Kepumosa,
B. M. Cupux, M. M. Mapuenka, B.C. Hepcecsnuna, B.JI. Kynakoa, A.B. Mainbka,
P. A. Pomamiosa, I. B. TabGapina Ta iH.

“BomHoYac cycmiibHa MpakTUKa MOCTaBHUJIA MEpe/ MPaBO3HABISIMU HOBI 3aBJaHHS, —
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nigkpecmoe akaaemik O. C. Illemmrydenko. — BoHM MOB’s3aHi 3 PO3MIMPEHHSIM ChepH
MIPABOTO PETyJIIOBAHHS CYCHUIBHHUX BIJIHOCHH, BUIUICHHSM HOBUX Tajy3eil MpaBa 1 MpaBOBUX
THCTUTYTIB Y CUCTEMI HAIIOHAIBHO TIpaBa. JocmipKeH s UX Tamy3ei 1 IHCTUTYTiB BUMarae i
HOBHX OpraHizauiiHux ¢opm ix nposenenus’ [6, 3].

@dyHaaMeHTalIbHI TMHUTAHHS TPAaBOBOTO PEryJIOBaHHS OCBITM OCTaHHIX JECSATHIITH
BUPIIIYBaJUCS Ha OCHOBI HaJ0aHb IOPUAMYHOI HAyKW 1 B MEpIILy 4yepry Teopii mpasa, siKa
cama 3a3Hajla 3HA4HOI'O PO3BUTKY 1 30araTwiacsd HOBUMHU HIAXOAAMHU JO PO3YMIHHS 1
MOSICHEHHSI CKJIAJHUX CYCHUIBHUX BiTHOCHH.

Y naHOMy KOHTEKCTI HEOOXiHO BHUAUIMTA TEpII 3a BCE TMpali Yy Taly3eBii
IOPUCTIPYACHINI, B TOMY YHCII MOHOTrpadii, mIpydyHUKHA, HaBYAJIbHI MOCIOHMKH, B SKUX
TEOPETUKH TIpaBa HAMAararmThCs OKPECIUTH KOHICIIII0 CUCTeMH TmpaBa. [IpemcraBHUK
KOHCTUTYLIHHO-IpaBoBOi Hayku B.JI. ®demopenko, TBepauTh, MmO B MepuIl MIiCHIA
pyirnyBanHa komumHEOro CPCP Ta yTBOpeHHS HOBHX MOCTPAaASHCHKUX PECIYyOIIIK POKH
CBOI0 AaKTyaJbHICTh 30€epirajd MEepeBaXHO pPaAsSHCbKI MO3UTHBICTCHKI TEOPETUKO-
METOZOJIOTIUHI YSBJICHHS MPO CHCTEMY MpaBa, il CKIaJOBi €JIEMEHTH, a TaKOX MUIAXH 1
crocoOM iX TMi3HAHHS, TOMI SIK HHMHI B POCIMCBHKIA 1 yKpalHCBKIA Teopii mpaBa MOXHA
BUJUIMTH JIEKUIbKA OCHOBHHMX ITJIXOJIB IIOAO BHSBJICHHS CYTHOCTI Ta 3MICTYy CHCTEMH
npaBa. Jlo mepmoi rpymu TeopetukiB mpaBa B.JI. ®DemopeHKO BiIHOCUTH BUYCHUX 3
MOCTPAASTHCHKUX pecmyOiK, SKi BIATBOPIOIOTH TPAAUIIIHHY JOTMY PaIsHCHKOI Jep>KaBHO-
MIPABOBOI HAYKHW PO CUCTEMY ITpaBa sIK CyKyMHICTh TaTy3ei, IHCTUTYTIB 1 10 SIKO1 BOHU 1HO/I
BITHOCSITh TaKl €JIEMEHTH, K “HiArany3b mpasa’, “CyOIHCTHTYT , BHACIIIOK YOTO CHUCTeMa
npaBa HaOyBae Burisiny HopMm mpaBa (M. I. baxtin, O. B. Miukesuu, H. M. I[lapxomenko,
. €. lletpos, C. B. Ilonenina, B. M. Cupux, M. M. Pacanos, P. A. PomamoB Tta iH.).
[IpencraBuuk o3HadeHoro Hampsimy H. M. [lapxomeHko, BU3Ha4ae CUCTeMy IIpaBa SK
CYKYNHICTh BIOPSAKOBAaHMX 1 B3AaEMOY3TOJDKEHMX MDK CO0OI0 HOpM IpaBa, sKi
XapaKTepU3yIOTh HOTO BHYTPIITHIO OyIOBY 1 00’ €THYIOTHCS B IHCTUTYTH, MiAraay3i Ta ramysi
npaBa. [lo npyroi rpymm TeoperukiB mpaBa B.JI. ®demopeHKO BiIHOCHUTH BYCHHX-
MIPABO3HABIIIB, SKI MOACPHI3YIOTh PAASHCHKE BUCHHS B CHCTEMY IpaBa W BIJACTYNalOTh Bij
KJIACUYHOTO TMOJAUTY CHUCTEMHU IIpaBa Ha raiys3i, MHiAramty3i, 1HCTUTYTH 1 HOPMH IIpaBa
(A. b. Benrepos, B.I. Toiiman, B.JI. Kynakos, B.M. JleBuenko, M.I. Mary3os,
O. B. Mansko, O. B. Menexin, T. M. Peabko, B. M. Cupux, O. ®@. CkakyH Ta iH.). Ha3pani
HAYKOBI[I BM3HAIOTh ICHYBAaHHA NOJUIY IIpaBa Ha MpuBaTHE 1 NyOJjiuHe, NPUPOJHE 1
NO3UTHBHE, MaTepiajJbHe 1 TMpolecyaidbHe Towo. Tpers Trpyma MpaBO3HABIIB
(C. C. AnekceeB, B.M. CeniBano, JI.O. MopozoBa, O.I. Immk Ta iH.), He
3aJI0BOJIGHAIOTHCS TIEPETIKOM YOTHPBOX- UM I ATWIAHKOBOI CHCTEMH TIpaBa, Oadarh y
CHCTEMI MpaBa HE JIMIIC HOMEHKJIATYPY CKJIAJOBHX C€JIEMEHTIB, a MEPEayCIM IOPSIOK
NPAaBOBHX 3B A3KIB MDK IIMMH €JIE€MEHTaMH, OOYMOBJICHHUU OCOOJIMBOCTSIMU CYCHLIBHUX
3B’SI3KIB, SIKI perymoroThes mpaBoM. JI. O. Mopo3oBa BKJIIOYAaE JO CHUCTEMHU IpaBa Taki
€JIEMEHTU: HOPMH IpaBa, CyOIHCTUTYTH MpaBa, ray3eBl IHCTUTYTH, MiJAraiy3i paBa, KpyIHi
CTPYKTYpHI YTBOPEHHs (CHUJIBHOTH), SIKI O0’€IHYIOTh TPyl Tajy3edl — marepiajbHe Ta
npoliecyaibHe MpaBo, MPUBATHE Ta MyOiiuHe mpaBo Tomio. YerBepTa rpymna JOCIHITHHUKIB
npoosiem Tteopii mpaBa (A.B. Kysbemenko, A.A. KononoB, B.II. Mo3omin,
B. @. I[lonanory:no Ta iH.) TPONOHYIOTh allbTEPHATUBHUIA TPHOM TIONIEPEIHIM TPAAUIIIHHIM
KOHIIETI[iSIM TIOTJIAIM Ha 3MICT 1 BHYTpIIIHIO 1MOOyaoBYy cuctemu mpasa. B. I1. Mozomin
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chopMyITIOBaB KOHIICTIIIIFO TPHbOXPIBHEBOI cuctemMu mpaBa y Pocilicekiit ®eneparii,
BIJIMOBUBIIUCH BIiJ KaTeropii ‘“ramys3p mpaBa’ depe3 ii “meBanbBarlito”: 1) KOHCTUTYIIiiTHE
MpaBo; 2) MIICTh OCHOBHUX TUIOK mpaBa (IMBLUIbHE, TPYIOBE, aJMiIHICTpATUBHE, TIOJJaTKOBE,
KpUMIHaJbHE, TPOIECYalbHE), SIKI PEryJIOI0Th CYCIIJIbHI BIIHOCHHHU y HaWBaXJIMBIIIUX
cdepax KUTTEIISIILHOCTI CyCIUIbCTBA Ta JAepKaBU (IIPOMHUCIIOBICTD, CIIILChKE TOCIIOAAPCTRO,
OyIBHULTBO TOIIO); 3) KOMIUIEKCHI IPaBOB1 YTBOPEHHs (MiANPUEMHMIIbKE, 3€MeEJbHE,
KUTJIOBE, OaHKIBChbKE IMpaBO Ta 1H.), fAKl JIIOTh Yy HEBHUX cdepax KUTTEAISUIBHOCTI
cycmisbeTBa. OKpeMi HayKOBIll Y Takiid MOOYIOBI CUCTEMH IpaBa BOAYalOTh BpaxXyBaHHS HE
JMIIE ICHYIOUOTO KOJa CYCHUIBHHX BiJHOCHH, aje # YHMHHOTO 3aKOHOJABCTBA, IO
CTBOPIOETHCA HE TUTBKH 3 OTJISAY Ha JIII0Yy CHUCTEMY IpaBa, a, MepIl 3a BCE, BUXOIIUH 3
MPAKTUYHUX JKATTEBUX MOTPEO BPETyJIIOBaHHA NMEBHUX CYCHUIbHUX BimHOCWH. CycHiiabHI
BiHOCHHH, B cBolO0 uepry, (A.A. Ky3pMeHnko) B 0OaraTbOox BHIAgKax (POPMYIOTHCS
Oe3rocepeTHbO 3aKOHOJIABCTBOM 13 BpaxyBaHHSAM IIJIeH 1 3aBJaHb JEP)KaBHOTO Ta
CycnuibHOrO po3BUTKY [7, 51, 53-54, 57]. 3anpomoHOBaHI MiAXOAM YKPAiHCBKUX 1
POCIMCHKUX TEOPETUKIB MpaBa MIMPOKO 3aCTOCOBYETHCS 1y Taly3eBii IOPUANYHIN HAYIII.

B Toli ke yac Tpeba 3BepHYTH yBary Ha AyXKE€ MOBUIBHHA PO3BUTOK Y FOPUIUYHIN
HayIll Mpo0JeM “OCBITHBHOTO TpaBa’, OCOOIMBO Ha 3araJIbHOTEOPETUIHOMY piBHI. OCBITHIM
IPaBOM 3aliMa€ThCA y’Ke BY3bKe KOJO OCi0, TOMy HAapOIIyBaHHS HayKOBHX 3HaHb Yy Taiysi,
iX cucTemarm3arlisi 3HaYHO BiJICTA€E B MOTPed CyCHibCTBa Y cepi OCBITH.

CyuacHa yKpaiHChbKa TeOpisl IIpaBa BH3HAYAE Tally3 IIpaBa SIK BiTHOCHO aBTOHOMHY B
CUCTEMI MpaBa CyKyIHICTh MPAaBOBUX HOPM Ta 1HCTHUTYTIB, SIKUMH PETyJIOIOTbCA OAHOPIAHI
cycniibHI BimHOCHHH. ['amy3i npaBa, 3a3Hadae akajgemik 0. C. llemirydenko, € OCHOBHUMU
eJIEMEHTaMH CTPYKTYpH MpaBa. SIK YacTHHA LUIOrO Talxy3b IpaBa B3a€MOJI€ 3 IHIIUMU
rajiy3sMH 1 3 CUCTEMOIO IIpaBa B LIJIOMY. [ '0JIOBHUMU KpUTEPISIMU MOALTY IIpaBa Ha raiysi €
npeaMeT 1 MeTOJl MPaBOBOTO PETYNIOBaHHA. 3a HUMH, MIAKPECIIOE aKaJeMiK, B CHCTEMi
BITYM3HSHOTO TIPaBa BUAUIAIOTH Taki rairy3i nmpasa: a) npodiabHi (pyHIaMeHTanbHi); 0) 1HII
OCHOBHI; B) KoMIUieKcHI. [IpodinbHrME € nepkaBHE (KOHCTUTYIIIIHE), aaMiHICTpaTHBHE,
[MBUTBPHE Ta KPUMIHAJIBHE TPABO, a TAKOXX BIIMOBITAIbHI Taly3l MPOIECYaTbHOTO IpaBa.
Ha3Bani ramy3i CTaHOBIATH SApPO CHUCTEMH TMpaBa, € TMEPBUHHUMHU, MAIOTh YITKY
apXITEKTOHIKY Ta YCTaHOBJIEHI l€papXiuHi 3B’si3ku. Jl0o IHIIMX TOJOBHHUX Tally3ed mpaBa
HAJIGKHUTh TPYJOBE, CiMelHe, 3eMellbHe, TipHH4Ye, BOJHE, JIiCOBE, aTMOC(EPHOOXOPOHHE
npaBa, MPaBO COIMIANBHOrO 3axHcTy Tomo. OAHI 3 HUX BH3HAYAIOTHCS BXKE I[UIKOM
chopMOBaHMMH, IHIN — TaKUMH, IO NepeOyBaroTh y mporeci GopmyBaHHsS (HampuKIa,
IPaBO COILIAILHOTO 3aXUCTY).

KoMrutekcHi raimy3i mpaBa peryJroiTh CYCIUIbHI BIIHOCHHH, IO CTOCYIOTHCS ITLTHX
cdep IepkaBHOTO 1 TPOMAICHKOTO KHUTTA. TaKMMH TalTy3siMH BHU3HAIOTHCS TOCIIOAApPCHKE,
arpapHe, €KOJIOTiYHE, EKOHOMIYHEe, MOpCbKe IMpaBo Ta Jnesdki iHmi. Okpemi aBTOpH
HA3MBAaIOTh iX I€ KOMIUIEKCHHUMH MpPaBOBUMH yTBOpeHHsSMU. OcobimBe Miclie MOCIIae
MDXXHApOIHE MPaBo.

KpiMm 3a3HaueHux ragy3eBux KBadiQikaiii nmpaBo NOAUISETbCS HA MyOJIIYHE 1 MpUBAaTHE
[8, 549]. HopmaTtuBHO-1ipaBoBa 0a3a, sika BCTAHOBJIIOE IpaBWJIa IMOBEIIHKU CyO0’ €KTIB Yy
pi3HHX cdepax CyCHTbHUX BITHOCUH, € OCHOBOIO JISUTbHOCTI JAepKaBU B OyIb-sKil KpaiHi.

JepxaBue pehopMmyBaHHs y TpaHcHOpMAIiTHUI TTepioJ BCiET CyKYyITHOCTI CYCIITBHUX
BIIHOCHH B IIJIOMY 1 B Taly3l OCBITH 30KpeMa, BUMAarae MepeoCMHCICHHS Ta TJIMOOKOTO
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aHanizy OaraThbOX KOHIENTYaJbHUX 3acajJ MpOoOJEMH MPaBOBOTO PETYJIOBAHHS OCBITH, B
TOMY 9YHCII 1 IOPHAMYHOTO TIO3UTHBI3MY, SKUH OyB JOMIHYIOUOK KAaTETOPI€r0
IPABOPO3YMIHHS, a JOTMa MO3UTHBHOTO MPpaBa MaHyYO0l0 y BITYM3HIHIN IOPUINYHIN HAYIIL.

3a paAsSHCHKMX YaciB MpoOJeMy IMPaBOBOIO PETYIIOBAHHS OCBITH JOCHIKYBAJIA B
OCHOBHOMY B paMKaX aJIMIHICTpPaTUBHOTO IpaBa. [I[puuoMy OUIbIIICTh BYCHUX AKIEHTYBAJIO
yBary Ha TEBHHX OCOOJHMBOCTSX pETYJIOBAaHHS OCBITH SK 3arajibHOJAEP)KaBHOI CIIPaBH.
Boagnouac “ocBiTHE mpaBo” — 1€ CyCHUIbHO-JIEpKaBHa cdepa BigHOCMH. B ymoBax
icnyBanHss CPCP VYkpaina cBOro mpaBOBOTO OCBITHBOTO TMOJS HE Maja, IMiJKpPECIIoe
B. I1. Aaapymienko: “Bipnime, BoHo HaueOTO i Oysio, ame He 30BciM BiacHe. He 30Bcim
CBOE, a, OTXKE, HE 30BCIM JIETITUMHE. 3aKOHW, HOPMH, TPaBHUIA, SIKI PETYIIOBAIH
KUTTEISITBHICTS OCBITHBOI Tamy3i, BIATBOPIOBAIM W MOBTOPIOBAJM 3arajlbHOBH3HAYCHY
1meosorito 3akoHiB kKoiuimHLoro CPCP”. KpiM Toro, 1mo Ha3BaHi 3aKOHH BHKOHYBAJIH CBOIO
peryiaTuBHy (PYHKIIIO TOCUTh €()EKTUBHO, BCl BOHU CJIYTyBaju JOMIHYIOYIH B Ti 4dacu
17ICOJIOTIYHIN JOKTPHHI, BIATBOPIOBAIM TOTAIITApHY MPAKTUKY COLIAIBHOrO (MapTiHHOTO)
KOHTPOJIIO HAJ JIIOAMHOK, 3abe3nedyBaiud (OpPMYBaHHS OJHOMIPHOI OCOOMCTOCTI B
“3aKpUTOMY” OCBITSHCBKOMY TpocTOopi. Bamoro TorosacHumx 3akoHIB Oyi1a Takox iX
aHTHHAIlIOHAJIbHA CTIPSMOBaHICTH [9, 136].

[TpuiHATTS psiy 3aKOHOJABYHMX aKTIiB SIKI IO3BOJIMIIM OpraHi3amiio i GyHKIIOHYBaHHS
Jep>KaBHUX OCBITHIX 3aKJIAIB, a TAKOXK J03BLT THM, XTO HABYAE€THCS, OTPUMYBATH OCBITY HE
JMIIE 32 PaxyHOK JIEP’KaBHOTO OIODKETy, aje W 3a KOITH (PU3MYHUX 1 IOPUANYHUX OCI0 y
nepil poKd MOCTPAISIHCHKOTO TEPIOJy, MPU3BENN 0 BIATATYXEHHS 3aKOHOJABCTBA IPO
OCBITY BiJ aJIMIHICTPATUBHOTO TIpaBa 1 10 HOTO OYpXJIMBOTOO po3BUTKY. Cepelr yKpaiHChKUX
HAYKOBIIIB OCTaHHIM 4YacOM MOCWJIMJIACS yBara O BUBYEHHS IMPOOJIEM OCBITHBOTO IpaBa.
[To6aunnu cBit mpami B.II. Anapymenka [10, 13, 5-9], B.O. 3aituyka [11, 3-19],
C. M. Hixomaenka [12, 280], B. C. XKypascekoro [13, 19-22], T. B. ®inixoBa [14, 346],
€. B. Kpacnsikosa [15, 60-62, 96-99] Ta iH.

Unmanuii BHECOK y PpO3pOOKY IIi€l TeMH BHECHM TaKi POCIMCHKI JOCTITHHUKH, SK
Hopoxosa I'.O. [16, 23-24], Ixarymna B.I. [17, 683], lyxgenos B. €. [18, 6-17],
Cupux B. M. [19], T. B. I'pauosa [20, 68-79], I. A. Poxxos [21, 81-86], €. A. XKene3os [22],
H. L. ITiracos [23], T. H. Tpomkina [24] Ta iH.

['oBopsiun mpo “ocBITHE MpaBo” Tpeba 3BEpHYTH yBary Ha 0arato CKJIaJHUX NMHUTaHb 1
pPO3MAITICTh BIIHOCHMH B Tally3l OCBITH, SIKI PEryJIOIOTbCS HE JIMIIE NPaBOBUMHM, aje i
THIIMMHY COIIaJIbHUMHU HOPMaMH, a TAKOK BKJITFOYAIOTh Y ce0€ BENHMKY KiJTbKiCTh METOJMYHUX
BUMOT.

Crnig 3ayBakWTH, IO Yy Taly3l OCBITH BHHHMKAIOTh PI3HOMAHITHI BIJIHOCHHH: IIIO/IO
YOpPaBIiHHSA OCBITHIMH 3aKJIaJJaMH, SKi BPEryJbOBYIOTHCSI HOPMaMH aJMiHICTPATHBHOTO
npaBa, MOJATKOBI BIIHOCHHUM — HOpMaMu (PIHAHCOBOTO IpaBa, MaWHOBI BIJIHOCUHU —
HOpPMaMu IMBUIBHOTO TMpaBa, TPYJIOBI BIIHOCHHH, fKI BHHHKAIOTh MIX MPOQECOPCHKO-
BUKJIQJIAIIBKUM CKJIQJIOM, IHIIMMH CHIBPOOITHHUKAMHU 3 OJTHOTO OOKY, 1 OCBITHIM 3aKJIaJOM 3
IHIIOrO — HOPMaMM TPYAOBOIO IpaBa, NUTAHHS MpPAlIOI0OYUX IEHCIOHEpPIB — IpPaBOM
COILIlaJIbHOTO 3a0e3meueHHs TOmo. Ajle HAUTOJIOBHIIIMMHU € Ti BIJTHOCHHH, SIKI BUHUKAIOTh B
TIPOIIECi OCBITH MK BHKJIaladaMH 1 CTyJIeHTaMH. 3a3Ha4eH] BITHOCUHU TaKOX PETryJIOI0ThCS
NEeBHUMH COL[aJIbHUMHU HOpMaMmH 1 npuHiunamu. [Ipupona mux BiAHOCHH MOB’si3aHa 3
dakTopom mepenadi iHbopmariii Ta iHmMMAMH ¢akTopamMu. Bech mpomec BUKIAIAHHS B
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VYkpaini BiiOyBa€ThbCsi B paMKaxX KOHCTUTYIIMHHMX CBOOOJI, HAyKOBOi Ta I1HIIMX BHIIB
tBOpuocTi. [IpaBo Ha ocBity rapantoBano ct. 53 Koncrutymii Ykpaiau, T00TO B cHUCTEeMI
MpeaIMeTa pEryIioBaHHSA “OCBITHROTO TIpaBa” o0OCOONMMBE 3HAYEHHS MAalOTh HOPMHU
KOHCTUTYLIMHOTO TpaBa, TOB’sA3aHI 3 peami3alli€lo Y4YHSIMH 1 CTyJEHTaMu CBOTO
KOHCTUTYIIMHOTO IIpaBa Ha OCBITY.

B cyuacHiil ropuauyHiil JiTepaTypl OpaBO Ha OCBITY IMOPSI 3 MPAaBOM Ha HABYAHHSA
PIIHOIO MOBOIO, CBOOOJIOI0 HAYKOBOI, TEXHIYHOI Ta XY0KHHOI TBOPYOCTI BIJIHOCUTHCS 0
KyJIbTYPHHX TIPaB Ta CBOOOJ, AKi TependadaroTb MOXKIUBICTh 30€pPEKEHHS Ta PO3BHTKY
HaI[lOHAIbHOT €caMOOYTHOCTI JIIOAWHU, JOCTYNy 10 JOCSATHEHb CBOTO HApOIy, BCHOTO
JIFOZICTBA, iX 3aCBOEHHS Ta BUKOPUCTAHHS, y9acTh Y MOJAJIBIIOMY iX PO3BUTKY, MOXJIUBICTh
ydJacTi y HayKOBOMY KUTTI Tomio [25, 51].

B miteparypi 3ycTpidaerbcs OymMKa Ipo Te, IO MPABO HAa OCBITY BIJHOCHUTHCSA 0
COLIAJIbHUX TpaB. 3BUYANHO, COLIANBHUN 3MICT MPUCYTHIN y OyAb-IKOMY TpaBi JIIOJUHH,
TaK caMo, SIK 1 EKOHOMIYHA CKJIaJI0Ba € y 3MICTI PI3HUX IIPaB JIIOJAMHM, a HE JIMIIE y MpaBl HA
ocBiTy. HalimoBHime coriangbHi (pakTopy MpaBa Ha OCBITY MPOSIBISIOTHCS 4Yepe3 HOro
TPaKTyBaHHs SK OCHOBU KYJbTYPHHUX IpaB JIOAWHU Ta TpoMaisHuHA. [IpaBa moauHH
YMOBHO MOXHa KBamiikyBaTu 3 TOUkH 30py chepu ix peamizarii. ¥ maHoMy KOHTEKCTI y
comianpHIA cdepi peami3yeTbcsi TPaBO HA Tpalio, colliajdbHe 3a0e3MeueHHs, KHUTIIO,
BIJIMTOYMHOK, OXOPOHY MaTePUHCTBA 1 TUTUHCTBA, HAICKHUH KUTTEBHUM piBeHb TOIIO. [IpaBo
Ha OCBITY IIOCIJIa€ IEHTPaJIbHE MICIIE Cepe]l KYJIbTYPHUX TpaB, 0€3 HOT0 3HAYUMICTh 1HIITHX
nmpaB manae, abo B3arami BTpadaeTbes. [HOMI B IOpUAMYHIN JTEpaTypi MOXKHA 3YCTPITH
kiacu@ikaiii y SKUX BUAUISIOTHCS COILIAIbHO-€KOHOMIYHI MpaBa, COLIOKYJIBTYpHI IpaBa i
cBOOO/IM Ta 1H.

KoncTtutyuiiine npaBo Ha OCBITY B He3aJeXHIM YKpaiHi B Cy0 €KTUBHOMY PO3YMIHHI €
pearpHO ICHYIOYOIO, TapaHTOBAaHOKO JIEPXKaBOK 1 MDKHAPOJHHM CIiBTOBAapHUCTBOM
(haKTUYHOIO MOKJIMBICTIO OCOOMCTOCTI OBOJIOJIIBATH 1 KOPUCTYBATHCS 3HAHHSIMH, BMIHHIMH 1
HAaBUYKaMH 3 METOI0 TMIABUIIEHHS CBOTO KYJbTYpPHOTO DPIBHS W OCOOMCTHX IHTEPECIB y
1HTepecax BCbOI'O CYCHUIBCTBA 1 JOCHIIKYEThCS IMEPII 3a BCE SIK CKJIAZoBa MpaB 1 cBOOOJ
TpOMaJsiH 3 TPIOPUTETOM IHTEPECIB JIIOAMHU 1 TPOMAJSHUHA, a TaKOXK SK EJIEeMEHT
(yHKIIOHYBaHHS TPOMAJISIHCHKOTO CYCHUIBCTBA 1 COIIIQJIbHO OPIEHTOBAHOI PHHKOBOL
€KOHOMIKH.

[IpaBo rpomanssH Ha ocBiTy, Aeski gochigHuku (O.JI. boriHid) BiIHOCATH M0
NPUPOAHUX MPaB, sIKE 3 MOIVIALY TPOMAASHCHKOTO CyCHIUIBCTBA MOXE OyTH pealli3oBaHe B
MeKaxX CaMOro TPOMaJTHCHKOTO CYCIHIIBCTBA 32 PaXyHOK KOINTIB OaThKiB. AJie, OCKUIBKH
MUTAHHS CoIliami3allii 0COOUCTOCTI € Iy>Xe€ BaKJIMBUM JIJISi BCHOTO CYCIIIBCTBA 1 B YMOBax
HEPIBHOCTI €KOHOMIYHMX MOKJIMBOCTEH POAMH Ba)XKKO TapaHTYyBaTH PiBHE MPAaBO HA OCBITY
JUISL BCIX, TOMY MOTO BHpIIICHHS MPaBOMIPHO TMOKIAAA€TbCA HA JIEPKaBY AK yOCOOJIEHHS
3arajgbHHUX 1HTEPECIB YCIX YIEHIB CycnuibeTBa [26, 147].

OpHak, SIK 3a3Ha4a€ JOCHIAHMIS KOHCTUTYLIHHOTO MpaBa TPOMAsHMHA HA OCBITY B
Vkpaini K. M. PomaHeHKko, HaleXHOro aHaiidy NUTaHb B3a€MO3B’SI3Ky KOHCTUTYLIHHO-
IpaBOBOrO 3a0e3MeueHHs] PO3BUTKY IpaBa Ha OCBITY B YKpaiHi 3 COLiadbHUMU YMOBaMH,
JeTepMiHaHTaMH Ta OTpedamMu yKpaiHChKOTO CYCHiIbCTBA MOKHU 10 HE 31ilcHeHo [27].

Sx Oaummo, BUIICHA3BaHI CYCHUIbHI BIJHOCHHU € CKJIQJIOBOI0 YacCTHHOIO
TPOMAISTHCHKOTO CYCHUIBCTBA 1 HE BCI MOXKYTh MiJAaBaTHCS MPABOBOMY PEryJIOBAHHIO. Y
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JTAHOMY BUNAJKY Yy 0 BCTYMAIOTh PI3HOMAHITHI METOAMYHI PEKOMEH allli, comiaibHi (1 He
JIMIIIEe TPABOB1) HOPMHU, MPUHOMHU 1 METOJUKH BHKJIAIAHHS 1 CIUJIKYBaHHS 3 CTYy/JICHTaMH,
BUPOOJICHHI MEIarOriYHO0 MPaKTUKO0. CKa)keMo OlIbIle, BCS 3MICTOBA YaCTHHA OCBITH 200
3HAXOJUTHCS B3arali 3a MEXaMH IPaBOBOTO PETYJIIOBAHHS, UM PETYIIOETHCS TPAJAULiHHIMH
rajiy3eBUMH HOPMaMH IpaBa (IIUBLILHOTO, TPYIOBOTO, aAMIHICTPATUBHOIO, TOJIATKOBOT'0) Ta
IHIIMMU TaTy3sIMH TIpaBa.

3aKOHOJABCTBO YKpaiHM Mpo OcBiTy Oa3yerbcsa Ha KoHcTuTymii 1 ckianaerscs 13
3akoHiB Ykpainu “IIpo ocsity”, “IIpo Bumry ocsity”, “IIpo 3arampHy cepemHiO OCBITY”,
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“IIpo mpodeciitHo-TexHiuHy OcBiTY”, “IIp0o HayKOBY 1 HAYKOBO-TEXHIUHY AisUTbHICTE”, “IIpo
nomkiTeHy ocBiTy”, “IIpo mo3amkinpHy OCBITY” Ta OaraTb0X 1HIINX HOPMATHBHO-TIPABOBUX
aKTiB, TPUWHATUX Y BIJIIMOBIIHOCTI 3 HHUM, IO CTBOPWUJIM NIPABOBY W (piHAHCOBY 3acajau
peanizanii KOHCTUTYLIMHOTO MTpaBa TPOMAaJISiH Ha OCBITY, 3HAYHA YaCTHHA SIKUX BiAOOpaXkeHa
y 30IpHHKaX HOPMaTHBHO-IIPaBOBUX akTiB: “OcBita B YKpaiHi: HOpMaTuBHa 0a3a”; “Buria
OCBITa: HOPMATUBHO-IIPABOBI aKTH MPO OpPraHi3aliio OCBITU y BUll. HaBy. 3aki. [I[-IV piBHiB
akpenutanii’; “IIpaBa Ta 000B’SI3KM CTYAEHTIB BUIIUX HaBuajgbHUX 3akiaiiB III-IV piBHiB
akpeauraiii: 30ipHUK OCHOBHMX HOPMAaTHBHHMX akKTiB (cTaHoM Ha 2 kBiTHsS 2008 poky)”;
“HopMaTuBO-IpaBOBI JOKYMEHTH 3 MUTaHb BHUIOI OcBiTH; “IIp0o BUKOHAHHS 3aKOHO/IaBCTBA
IIOJI0 PO3BUTKY 3arajbHOi cepeapoi ocBith B YkpaiHi”’; “Ocsita Ykpainu. HopmatuBHO-
MpaBOBI JOKYMEHTH’; “3aKOHO/ABYI aKTH Ypsaay VYKINAiHEM M0J0 BIOCKOHAJICHHS
HaIllOHAJIBHOT CUCTEMH BHIOT OCBiTH YKpainm (Bix 27 cepras 2010 p.)” Ta iH.

3 BUIIEBUKIAJACHOTO MOXHa c(opMmyBaTu OJHE 1 TOJOBHE MJsi HAIIOTO PO3TIISAY
NUTAHHS: YA MOXEMO MU ChOT'OJIHI TOBOPUTH MPO ‘“OCBITHE IMPABO AK IMPO KOMIUIEKCHY
raiy3p npasa’. IIpo Te, mo “ocBiTHe mpaBo” B YkKpaiHi moTpedye CBOTO PO3BUTKY 1
o(OpMIJIEHHSI OCTaHHIM YacOM TOBOPWJIOCS Ha 3acilaHHAX Kouierii MiHicTepcTBa OCBITH 1
HayKu YKpaiHu.

Cepen HayKOBILIIB HEMae €IMHOTO BU3HAYEHHS IMOHSATTSA “OCBITHE MpaBo”. 30Kpema,
B. II. ArmpymeHko B3arajgi HE BXXHBA€E II0 HAa3BY, KOPHCTYIOUUCh TEPMIHAMU: “TIpaBOBE
moJjie OCBITH’, “HM3Ka HOPMAaTMBHHUX JOKYMEHTIB”, “OCBITHE 3aKOHOMABCTBO’, ‘“OCBITHI
3aKOHM”, “OCBITSHCHKA rally3b”, “HOPMATUBHO-TIPABOBE TI0JIE OCBITH, “KaTEropisi Cy4acHOTo
HOPMATHUBHO-TIPABOTO TOJIs~, “HOBE OCBITSHCHKE 3aKOHOJIABCTBO, “‘CydacHE OCBITSHCHKE
3aKOHOJIaBCTBO”, “171€0JI0T1s OCBITSIHCHKOTO 3aKoHY [28, 136-144] Ta iH.

C. M. HikonaeHKO Jae BHM3HAYEHHSA “‘OCBITHBOIO IpaBa’, PO3YMIIOYM HOro sk
“CYyKyNHICTh TPaBWJI TMOBEIIHKH, BCTAHOBJIEHUX BIJMOBIAHO J0 HAI[lOHATHLHO-ICTOPUYHUX
TpaauIlii AepkaBoro abo Bij IMEHI Jep)KaBU I BPETYJIIOBAHHS BITHOCHH Yy Tay3i OCBITH.
BoHO BUSBIISIETBCS K 00’ €KTUBHE SBUIIE, HE3AJIC)KHE BiJ] HAIIOT CBIJOMOCTI, SIK CyKYITHICTh
HOPMATHUBHUX TPABOBHX aKTIB, IO PETYJIOIOTh BITHOCHHH Y Tally3l OCBITH, TOOTO OCBITHE
3aKOHOJABCTBO. Ha cy0’eKTUBHOMY piBHI — 1I€ IPABOCBIIOMICTh, a00 YSIBJICHHS JIIOJEH MpO
OCBITHE 3aKOHOJABCTBO, YSIBICHHS NP0 CIPABEUIMBICTh CYCHUIBHMX BIAHOCHUH Yy cdepi
OCBITH 1 HayKH, CyO’€KTHUBHE IpaBO JIOJUHU HA OCBITY SK NPUPOAHE 1 HE BITUYXKEHE .
[Topsiz 3 TUM €KC-MIHICTP OCBITH BUKOPUCTOBYE 1HIIY TEPMIHOJIOTIIO, SIKA 1HO/1 IPOTUPIYUTD
OJIHA OJHINA, a came: “OCBITSHCbKAa 3aKOHOTBOPYICTH’, ‘“OCBITSIHCBKE 3aKOHOJABCTBO
“OCBITSIHChKAa HayKOBa Tally3b’, “peryyroBaHHS BiTHOCHMH y cdepi OCBITH 1 Hayku”,
“HOPMATUBHO-TIPABOBE TI0JI€ OCBITH 1 HAYKHW’, “3aKOHOAABCTBO YKpaiHW B Trayiy3i OCBITH,
“KOMIUIEKCHA 3aKOHOJaB4Ya 0Oa3za y cdepi OcBiTH’, “3aKOHOAABCTBO B cdepi OcBiTH,




IIPABO Bunyck 12°2010

“OCBITSIHCHKI 3aKOHHW’, “HOpPMaTHBHO-TIpaBOBa 0a3a YKpaiHCBKOI OCBITH’, ‘“3aKOHOJaBYEC
peryJItoBaHHS B Tally3l OCBITH’, “KOMIUIEKCHA 3aKOHOJaBYa 0a3a B Taly3i OCBITH Ta iH.
C. M. Hikomaenko miakpeciroe: “Ha mimcraBi IuX B3a€MO3B’SA3KIB TOHATTS “‘OCBITHBO-
HAayKOBa 3aKOHOJAaBYa TMOJITHKA’ PO3IIAJAETHCS SK CYKYNHICTh OCHOBHUX HANPSAMKIB 1
CHoco0iB JISIIBHOCTI JEPKaBHUX I1HCTUTYTIB, CIPSMOBAaHMX Ha IPaBOBE 3a0e3MEUECHHS
po3BUTKY 1€l chepu” [29, 51-63].

[Ipo HEOOXiHICTH 3amOYaTKyBaHHS BBEJCHHS OOOB’S3KOBOI HaBYAIBHOI MUCHUILIIHUA
“OcaiTsaHcbke TpaBo” abo “IIpaBo perymaoBaHHS OCBITSHCHKOI IisIIBHOCTI” 'y BHIUX
HaBYAJIBHUX 3aKja/iax, sfKi TOTYIOTh MaHOyTHIX MeJaroriyHuX IMpaliBHUKIB, TOBOPHTH
€. B. KpacHskoB. ABTOp muIIe Mpo “HOPMATUBHO-TIPABOBY 0a3y OCBITH, ‘3aKOHOJABUY
06a3y cdepu ocBIiTH”, “yKpaiHCHKO-OCBITSHCHKY Taly3b 3aKOHOJIABCTBA~, ‘“‘OCBITSHCHKE
3aKOHOJABCTBO”, ‘‘3aKOHOAABCTBO TMpPO OCBITY”, 1, HAaCaMKiHEIb, “‘€IMHYy CHCTEMY
OCBITSIHCHKOTO 3aKOHOJABCTBA”, sIka Ma€ BCl O3HAKHU I0JI0 BU3HAHHS il OKPEMOIO Tay33i0
“OCBITSHCBHKOTO MpaBa’”, aje, Ha >Kajb, HE Ha3WUBa€ Il O3HaKU. B TO# ke yac aBTOp CTaTTi
COJIIAPU3Y€EThCS 3 POCIHCHKOIO JIOCHIHUIEI0 OCBITAHCBKOI ramysi I'. O. JlopoxoBoro i
HABOJUTH 11 BU3HAUYEHHS “OCBITAHCHKOTO MpaBa’, MO (OPMYETHCS 1 OCTAE K CaMOCTiiHa
raiy3b MpaBa, sKa Haroyionrye, mo ‘‘crenudika CyCHubHUX BITHOCHH y cdepi HapoaHOT
OCBITH 3 yciMa iX B3a€EMHUHAMU 1 3aJIE)KHOCTSMHU BiZOYBa€ThCS B PETYJIOIOYHMX BiTHOCHHAX
3aKOHOJABYMX AKTIB 1 iX CKJIaJ0BUX HOpM TmpaBa. [IpaBoBi HOpMH, (IKCYyIOUU IUTICHICTH
3aralbHUX BIIHOCHMH Yy I Tamy3i, Yy CBOIO Yepry, YTBOPIOIOTH BIIACHY CHCTEMY 3
XapaKTEepHOIO 7Sl Hel iepapXi€ro piBHIB, 3B’ s13KiB, cTpyKTyp” [30, 96-99].

CucTteMOyTBOPIOIOYl O3HAKM OCBITHHOTO TpaBa SIK HOBOI raiy3i pOCIHCHKOTO IMpaBa
posrisnae, 30kpema B. M. Cupux. OCHOBHY yBary aBTOp KOHIIEHTPYE Ha XapaKTEPUCTHII
OCBITHIX BiJIHOCHH, fIKi CKJIaJal0Th OCHOBY IpEIMETa MPaBOBOTO PETYIIOBAHHS OCBITHHOTO
npaBa, pO3rJsfAae KOMIUIEKCHI 1HCTUTYTH JAaHOi raiy3i IpaBa, BHKIAJa€ KOHIENTYyallbHi
OCHOBHU CTpYKTypH 1 3micTy Komekcy P® mpo ocBiTy. OCBiTHE IpaBO BiH TPAKTYy€E SIK HOBY
rayry3b MpaBa, HABOSYH IS IILOTO PSil ApTYMEHTIB, CEPe/l IKUX TBEPIDKEHHS MPO ICHYBaHHS
CaMOCTIMHOTO BHWAY MPaBOBIIHOCHH — OCBITHI NPaBOBIIHOCHHH, SKi 32 CBOIM 3MICTOM 1
CKJIJIOM BIJIPI3HSIOTHCS BiJ LMBUIBHMUX, AJAMIHICTPAaTUBHHUX Ta IHIIMX MPABOBITHOCHH;
OCBITHI BIJHOCHMHHM HABOJATHCSA SK 00 €IHYIOUl MEPBHI HABKOJO SKHUX HAIA0YJIOBYIOTHCS
IHCTUTYTH OCBITHBOTO MpPaBa; HABOJSATHCS CUCTEMOYTBOPIOIOUH €JIEMEHTH OCBITHHOTO IpaBa
— TNpeaMeT, MEeTOJA, NPHUHLMIIN; pO3IJsSfae TEOPEeTUYHI 1 MpakTU4HI MpoOiaemMu
cucTeMarm3allii 3akoHoaBcTBa y cdepi ocitu [31, 7].

Bonnouac, K. M. PomaHeHKko HE MOALIAE JyMKY TIPO “OCBITHE MPaBO” SK CAMOCTIHHY
raiy3b IpaBa 1 IIIJIKOM apryMEHTOBAaHO y CBOIM KaHIWAATCHKiN amcepTarlii oOryHTOBYeE
c(hOpMOBaHICTh Ha CHOTOAHI “OCBITHBOTO MpaBa’ sK Taly3l 3aKOHOJABCTBA, MPOTE HE SIK
rajysi mpaBa, U0 MOBUHHO 3HAWTH, Ha i1 OyMKy, BimoOpaxeHHs y ¢opMyBaHH1 3i0paHHs
3aKOHIB PO OcBiTY [32].

OTxe, 3 TOUKHU 30py TEOpli IpaBa TOBOPUTHU PO ICHYBaHHS “OCBITHBHOIO IIpaBa’ sIK PO
TpaJuIliifHy raixy3b MpaBa HE MOXKHA.

Bopnouac, migkpecnumo, mo B MaiOyTHbOMY, MOXINBO, Taka raiy3b MpaBa i
3’sBUThCs. Ha cyuacHOMy piBHI pO3BUTKY IIpaBa MOXKHAa TOBOPUTH IIPO 1CHYBaHHS
OCBITHBOTO 3aKOHO/IaBCTBA, TOOTO CHUCTEMY MPAaBOBUX aKTiB, SKi 3aKpIIUIIOIOTH HOPMU
PI3HHX Tamy3ed mpaBa 1 PETYIIOIOTh CYCHUIBHI BIIHOCHMHHU Yy cepi OCBITHBOI IiSITHHOCTI.
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Posrisimaroun “ocBiTHE mpaBo” SK Tajdy3b 3aKOHOJIABCTBA — “HOPMATHBHUI MacHB’”’, MOXKHA
BBAKATH IO TMOHATTS “KOMIUIEKCHA Taly3b MpaBa’ 1 “Tamy3b 3aKOHOJABCTBA’, SIKIIO HE
piBHO3HAYHI, TO OJIM3BKI.

P. Maiiganuk BujiIsie TpW BapiaHTU CHIBBIAHOIICHHS Tally3ed NpaBa 1 Taly3eu
3aKOHOJIaBCTBA!

“l) ramy3p mpaBa OTPUMYE€ BUPAKEHHS Yy BIANOBIOHIA Taily3l 3aKOHOJABCTBa
(Hampukiaa, KpUMiIHAJIbHE IMpaBO 1 KPUMIHAIbHE 3aKOHOAABCTBO; KPHUMIHAJIBHO-
npoliecyaibHe MPaBo i KpUMiHAIBHO-IIPOIlecyallbHEe 3aKOHOAABCTBO);

2) yacTMHA HOPM Taily3i mpaBa (B TOMY YHCIIi 3arajibHi HOpMHU) BUPaKeHA B OfHIN a0o
KUTBKOX TaJTy3sIX 3aKOHOJIAaBCTBA, K1 BIJMTOBIIAIOTH IiK Taiy3i MmpaBa, a iHIIa — B OAHIN abo
KUTPKOX KOMITIEKCHHUX Taly3siX 3aKOHOJABCTBAa (HANPUKIAL, HOPMH, SIKI PETYIIOIOThH
BIJIHOCHHH, IO CTAHOBJISATH MPEAMETH IIUBUILHOTO Ta aAMIHICTPATUBHOTO MPaBa, MICTIThCS
B LIMBUILHOMY 3aKOHO/IABCTBI 1 3aKOHOJIaBCTBI MPO JepKaBHE YIPABIIIHHSA, ajie B TOM ke Yac
3eMenbHe, OaHKIBChKE 3aKOHOJABCTBO CKJIAJAIOTBCA 3 HOPM 1  LUBUIBHOIO, 1
aJMIHICTPAaTUBHOIO);

3) ramy3p 3aKOHOJABCTBA CKJIAJA€ThCS 3 KOMIUIEKCHUX (MDKranay3eBHX) HpPaBOBHX
THCTUTYTIB a00 B CHCTEMAaTH30BAaHOMY BHUIJISAJII MICTHTh CKIAIHUH KOMIUICKCHUN 1HCTUTYT
(HampuKJIaJd, Tady3i rocnoJapCchKOro, eKOJIOriYHOrO 3aKOHOJABCTBA, 3a3HAa4YCHI BUIIE Tallys3i
3eMeNbHOr0, 0aHKIBCHKOT'O 3aKOHO/IABCTB TOIIIO).

Crnig TakoX BpaxOBYBaTH, IIO 1 B Taly3sAX IMpaBa, MOXYTh MICTUTHCS HOPMH 1HIIHX
rairy3eid. Kpim Toro, HerpaBuIbHO BBAXKATH, 110 OYIb-SIKUN MIKIady3eBU THCTUTYT (hopMmye
CaMOCTIlHY Tally3b 3aKOHOJaBcTBAa. CyMIKHI IHCTUTYTH, SKi C()OPMOBaHI Ha CTHUKY JIBOX
rajly3eil 3aKOHOAABCTBa (SIKI BIANOBIAAIOTH PI3HUM rajiy3siM IpaBa), pPO3TAaLIOBYIOTHCS B
OJIHIM 3 HHUX 3a MpaBWJIAMU 3aKOHOJABYOI TEXHIKHM 13 3aCTOCYBaHHSAM BiJICHJIOYHHUX CTaTel
[33, 7].

CrpobyemMO BU3HAYUTH MpPEAMET “‘OCBITHHOTO IpaBa” — HUM BHCTYMAIOTh BiJHOCHHU
MDK OpraHaMU JICp>KaBHOI BJIaJ 1 OCBITHIMH 3aKJIaJaMy: KEPIBHUIITBO OCBITHIM IIPOIIECOM,
JIIeH3yBaHHS [iSJIBHOCTI OpraHiB OCBITH, aTecTallis, aKpeauTallis, MPUCBOEHHS BYCHUX
3BaHb. LI BIIHOCHMHU pETYNIOIOTHCS B OCHOBHOMY HOpPMamH aJMIHICTPATUBHOIO IIpaBa.
Binnocunu mno ¢QinancoBomy 3a0e3mEUEeHHIO MISTBHOCTI OCBITHIX 3akiafiB (bromxerHuit
KOJEKC YKpaiHu, 3aKOHM NIpO JEep>KaBHUN OIOJKET), MOJATKOBOTO KOHTPOJIIO, HaJaHHA
IUTATHUX TOCJIYT, YMOBU KPEIWUTYBaHHS 3700YyTTS BHUIIOI OCBITH PETYJIIOIOTHCS HOPMaMH
¢dbiHaHCOBOTO, TOJATKOBOTO TIpaBa. BigHOCHHM, TIOB’sS3aHI 3 CTBOPEHHSIM OCBITHIX
HaBYAJIBHUX 3aKJIAJIIB, IXHS peopraHizallis 1 JTIKBiJaIlis, pEryIi0I0THCS HOPMaMH ITUBITLHOTO
npaBa, TMHTAHHA KOPHUCTYBAaHHS YW OPEHIM 3E€MENbHUX AUISHOK OCBITHIMH 3aKJIaJaMH
BPETYJIBOBYETHCS 3€MEJIBLHUM TIPAaBOM. Y Taly3l MEHCIHHOTO 3a0e3MeYeHHs 1 COLiaJbHOTO
CTpaxyBaHHs IEJaroriydi 1 HayKOBO-NEAAroTiyHl MpaliBHUKUA KOPUCTYIOTHCS MPAaBOM Ha
NEHCII0 332 BUCIYTOI0 POKIB, MPAaBOM HAa HAYKOBY MEHCIIO, MUIbraMu IO OIUIaTi Mepiogy
TUMYACOBOi HETPAIe31aTHOCTI, JAePKABHOI JIOTIOMOTOI0 CiM’sIM 3 JiTbMH, HaBYAJIbHUMH
BIJIMMYCTKaMU CTYJICHTIB I1Jl Yac BIAMYCTKU MO JOTJISIAY 3a IUTUHOIO TOIIO. BiHOCHHM MiX
OCBITHIM 3aKJIaJIOM 1 BUKJIaJlauaMu, iK1 TOOyTOBaH1 Ha BIIHOCUHAX MIXK OCBITHIM 3aKJIaJIOM 1
THUM, XTO HABYA€THCS (UM HOr0 3aKOHHUM TNPEJICTaBHUKOM), 3 IPUBOAY MPHUIOMY Ha poOOTY
BUKJIaJ]a4ya, HOro 3aXHCT BiJl HE 3aKOHHOTO 3BUILHEHHS, 3BUIBHEHHS MOJIOAOTO (axiBis 3
poOOTH Ta [OAATKOBI MIACTaBU [Js 3BUIPHEHHS 32 BYMHEHHS aMOPAIbHOTO BYHMHKY,
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HECYMICHOTO 3 TIPOJOBXXEHHSM KOHKPETHOI poOOTH, Ta iH., PEryJIoIThCS HOPMaMU
TPYJIOBOTO TpaBa CTAHOBHUINE OATHKIB 1 MiTel, BUXOBAHIIB 1 BUXOBATENIB PETIAMEHTYE
CimeifHnid KOZEKC, 3aKOH TPO OXOPOHYy AWTHUHCTBA. T00TO, MOBa ime mpo crenuiky
npeaMera “OCBITHBOTO MpaBa” — OCOOJMBI OCBITHI MPaBOBIAHOCHMHU. AJie, B TOW K€ dYac
TpeOa 3a3HaYUTH, 110 3aKOHAMHU BPETYJIbOBAHO HE3HAYHY YACTUHY BIHOCHUH OCBITSHCBKOL
raysi.

“biupmiicTs 13 HUX, — mijgkpeciaoe C. M. HikonaeHko, — 10 1IbOTo 4acy peryirolThCs
Ii13aKOHHUMU aKTaMH, HAPUKJIaJ, BiIHOCHHH, 1110 BUHUKAIOTh y MPOLEC] MiCISIIUIIOMHOT
OCBITH, HaBYaHHs OCI0 13 0OMEKEHUMH MOMJIMBOCTSMHU 37J0POB’sl, y MIATOTOBII BHIAHHS Ta
MOIIUPEHHS MiAPYYHUKIB 1 HABYAIBHOI JIITEPATYPH, y 3A1MCHEHHI BUXOBHOI POOOTH.

HasBHa HOpMaTMBHO-TIpaBOBa 0a3a yKpaiHCHKOI OCBITH JOCUTH PO3pi3HEHA, MOYACTH
HEIMOBHA, Y HIA € BHYTPIIIHI MPOTUPIUYS; HE 3aBXK]IU OCBITSHCHKI 3aKOHHU Y3TOKYIOTHCS 3
HOpPMaM{ IHIIMX Tally3eBUX 3aKOHIB, JOIyCKA€ThCS HE BHIPABAAHE IyOJIIOBaHHS
HOPMATHBHUX MPABUII 1 MOJOXKEHD [34, 64].

Jlo 1i€l rpynu MOKHA BIJHECTH BJacHE NEAaroriyHi BITHOCUHU — BIJHOCHHH, SIKI
BUHHUKAIOTh y paMKax HaBYaJbHO-BUXOBHOI'O IMPOLECY MDK MEAaroroM 1 Y4YHeM 4Yu
CTYZICHTOM.

VYkpaiHCbKe OCBITHE 3aKOHOJIABCTBO Ma€ TAaKOX 3HAUHY IEPCIEKTHUBY PO3BUTKY JUIS
3aIiKaBIeHUX Cy0’€KTIB y CUCTEMI “OaThKH-CTYACHT-BHUIIA MIKOJIA-IepKaBa-poOOTOMaBEh
3 BpaxyBaHHSIM MMOTPeO PUHKY Ipalli Ta COIIaIbHO-eKOHOMIYHOTO CTaHy JIEPKaBH 3arajioM.

3 MeTOow MpaBOBOTrO 3a0e3MeyeHHs MIABUIICHHS €(QEeKTUBHOCTI MIATOTOBKU
BUCOKOKBai(pikoBaHMX (axiBLIB y BHUIIMX HABYAIBHUX 3aKiafax YKpaiHu, HEOOXITHO
3MIACHUTA 3aXOQW IIOJ0 BJIOCKOHAJICHHS OCBITHBOTO 3aKOHOAABCTBA, CTBOPECHHS
BIJIMOBIJTHOT'O TIPABOBOTO IMOJIS HAIOT JIepKaBH, ke O BIAMOBIIANI0 1HTEpECaM yKPaiHCHKOTO
CYCILIbCTBA HOTO aJamnTaliii 10 OCBITHHOTO 3aKOHOJaBCcTBa €Bpornelicbkoro Coroo3sy.

3o0kpeMa, cuctema BUIIOI OCBiTH YKpaiHu, 3adikcoBaHa y ogHoiMeHHOMY [V po3mimi
3akony Ykpaiam “IIpo BuIIy OCBITY”’, BCTAHOBJIEHA 3 TPHOX OCBITHIX PIBHIB: ITOYAaTKOBA
(Momommmmii criemiamict), 6a3oBa (O0akamaBp) Ta MOBHA BHUINA OCBiTa (CIEIIaliCT, MaricTp).
Boanouac 10 nporo yacy 4iTKoO HE BU3HAUEHO, IO SIBJIsiE COOOI0 B OCBITI YKpaiHu OakajaBp
1 MaricTp, JJis YOro rOTYIOThCS 111 KaJpH 1 Jie MOXKEe CIIOBHA 3aCTOCOBYBATHUCS 1XHI HAyKOBO-
OCBITHIN ITOTEHINAT.

MokHa 3yCTpiTH OYyMKY OKPEMHX HAyKOBIIB — MPAIiBHUKIB BHUILIOI IIKOIN YKpaiHH
Ipo BHUIIYy OCBITY, SIK Tajlly3b E€KOHOMIKH, SiIKa NpoAykye (ax — ocobmuBuil ToBap, 3a
JIOTIOMOTO0 SIKOTO BJIACHHK, MPOaarouu (HhaxoBi 3HAHHS 1 YMIHHS Ha PUHKY Iparli, OTPUMY€E
3apruilaTy 3a BHECOK B CTBOPEHHS TOBAapy y BIAMOBIAHINA Taily3i €KOHOMIKH
(MammHOOYAIBHIHN, €IEKTPOHHIH, Oy MiBENbHIN, TOPTIBII, KyJIbTYpi, OCBITI...).

VY naHoMy KOHTEKCTI 3acilyrOBYy€ Ha yBary aHaji3 MpaBOBOIO CTAaTyCy IMPHBATHOIO
HaBYAJIBHOTO 3aKJajay, IPUBATHOI OCBITH 3arajioM, siKa, 3a CIOBaMHU MIHICTpa OCBITH 1 HAYKH
Vkpainun JI. B. TabauHuka, KOpPHUCTY€TbCS Y Hac HaMOUIBLIOI AaBTOHOMIEIO, ‘“‘OCKUIBKH
KEpY€EThCs NMPU HEOOX1AHOCTI, PI3HUM 3aKOHO/IABCTBOM, SIK OCBITHIM, TaK 1 TUM, 1110 PETYIIIOE
KOMEPLIMHY AIsUIbHICTh, B TOW 4Yac SIK JAeprKaBHI YHIBEPCUTETH 3aJMINAIOTHCS HU30BUMHU
€JIeMEHTaMH JKOPCTKO PpEerIaMeHTOBAaHOI Ta IEHTPali30BaHOI iepapxii, B  SKii
BIJIMOBIAAIGHICT, 32 KIHIIGBHH OCBITHI pe3yJbTaT pO3MOpOIIeHAa MDK Oararbma
nepkaBHUMU iHCTUTYIIsIME [35, 3].
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BoaHouac nmpuBaTHI HaBUaIbHI 3aKJIaH OCBITH, K1 3aCHOBaHI Ha MPUBATHIN BJIACHOCTI
1 TANOPSAKOBaHI BIACHUKY (BJIACHUKAaM), BCTYMAIOTh y TPABOBITHOCHHH, SK FOPHUIUYHI
0coOM 3 BIIACTHBOIO IM TMPaBOCYO’ €KTHICTIO, SKa CKIAJAEThCA 3 MPABO3JATHOCTI,
JUE3TATHOCTI Ta JAETIKTO3JAaTHOCTI, IPU TOMY, IIO OCHOBHHMM 3aBIaHHSIM HAaBYAJIHHOTO
3aKjaJy € HaJlaHHS OCBITHIX TIOCIYT, ajié Ha3BaHUU CYyO’€KT “OCBITIHCHKOTO IKUTTS
CyCITLTICTBa” BUCTYIIAE SIK TOCTIOZAPChKE TOBAPUCTBO MIEBHOTO BUY, )KUTTENISIIBHICTD SKOTO
perymtoetbesi  ['ocnomapcbkuM — kKojekcoM  Ykpainu, 3akoHoM “IIpo  rocmopapchbki
TOBApUCTBa”, 3€MEIbHUM 3aKOHOJABCTBOM TOIIO. BojaHouac, 3Bakaiounm Ha OCOOIUBY
3aHAYYIIICTh OCBITEBOI JMiSUTBHICTI U1 CTYJCHTCTBA, OCTAHHS HE MOXKE KBali(hiKyBaTHCS SK
MIITPUEMHUIIbKA HE3aJICKHO BiJ] TUTATHUX a00 0€30IUIaTHUX TMOYATKIB ii 371HCHEHHS, a Mae
CTBOPUTH Ta PUHKY HAJAHHS OCBITHIX IOCIYT 30pOBY KOHKYPEHINIO JJI HAaBYAIBHUX
3aKJadiB JIepKaBHOI Ta KOMyHalbHOI (opmu BiacHocti [36, 118-121], 3abe3neuyroun
HAJaHHS SKICHMX OCBITHIX TOCIYr, @ HE MPOCTO BHUJAHHS aTeCTaTiB 4Yd JTUILUIOMIB 0e3
HaJEXKHOTO pIBHS 3HaHb 1 KBanidikamii. Buxonasuum 3 BUIIEBUKIAIEHOTO, “HE MOJXKHA
JOTTYCKaTH, 100 “TpI€YHUKU-JIBIEYHUKW JIKYBaJIHM JIIOACH, BUYMIM 1 BUXOBYBAJIU JITEH,
KOHCTPYIOBAJIM MAIlIMHU, TOTYBAJIA KaJIpH 3 BUIIOK OCBITO0...” [37, 2-3].

OTxe, y BiIHOCHHAX, 110 CKJIAJAIOThCA B paMKax MpoIlecy HaBYaHHS BUHUKAE CUMO103
BJIaCHE TMPABOBHX BIAHOCHMH (KOHCTUTYIIMHHUX, aIMiHICTPAaTUBHHUX, IUBUILHUX, TPYJOBHX,
(iHAHCOBHUX TOIIO) Ta 1HIIMX COIIAJILHUX, B TOMY YHCIHI 1 €THYHUX, MOPAIBHUX HOPM, IO
BUMarae J0JIaTKOBOI apryMeHTamii Uisi BHOKPEMJICHHS 1 YITKOTOOKPECICHHS MOHSTTS
“mpenMer “oBITHHOTO IMpaBa’.

Y4acHUKM CyCHUIBHMX BIJIHOCHH CTaBISITBCS B OCOOJIMBE MPABOBE CTAHOBUIIE, SKE
MO’KHa KBaJi(IKyBaTH SIK FOPUIUYHUM PEKUM B paMKax KOO 1 BU3HAYAIOThCS 1XHI BUX1/IHI
IOpyuAMYHl no3uuii. | sSKkmo B paMkax sKOiCh CYKYNHOCTI HOpPM CyO’ekTH HaOyBarOTh
CBOEPIIHOTO IOPUIWYHOTO CTaTyCy — MH MOXKEMO TOBOPUTH MpPO CHEHU(iuHUN MEeTOo.
IPaBOBOTO PETYJIIOBAHHS 1, OT)KE, PO O3HAKY raly3i Mpasa.

[Tin meTomamu, 4Yu IOPUAMYHUM DPEKHMMOM TIPABOBOTO PETYJIOBAHHS PO3yMIIOTh
CYKYyTHICTh TPABOBUX CMOCO0IB, MPUHOMIB, 3aCO0IB 3a JOMOMOTOI0 SIKHX 3IIHCHIOETHCS
BIUIMB Ha CYCHUJIbHI BIAHOCHHH, 11O € MPEIMETOM MPABOBOTO PETYJIIOBaHHS. Y 3araJlbHOMY
METO]I MPAaBOBOTO PEryJIOBaHHS BIJANOBIJAA€ HAa 3alHUTAHHS, 5K, SIKUM YMHOM HOPMH JaHOI
rajxysi peryjmloThbCs CIelialibHI  BIAHOCHHM, SIKI CKJIaJarTh 1i mnpeamer. Mertoa
PO3TISIIAETHCS K OJMH 3 IOPUINYHUAX KPUTEPIiB PO3MEKYBaHHS Tay3i mpasa.

MetonamMu “OCBITHBOTO TpaBa” € MPUIKCH, 3000B’sA3yBaHHS, AO3BOJH 1 3a00pOHH,
3a0X04YECHHS, pEKOMEH/IAIIIT 1 ITOTOKSHHSI IPU PETYJIIOBaHHS BITHOCHH Yy cepi OCBITH.

3 mepexogoM 10 PUHKOBOI EKOHOMIKH, 3aKOHOJABEIhb 3aCTOCOBYE CBOEpIIHE
MOE€THAHHS PI3HOMAHITHUX METOMIB TIOPAaBOBOTO PETYJIOBAHHS — METOMIB aBTOHOMII 1
PIBHOCTI CTOpPiH, MEIOJ BIILHOTO BOJICBUSBIICHHS, METOJ CyOopaumHarii. 3acToCyBaHHS
BUIIEHA3BaHUX METO/IB IMPABOBOTO PETYJIOBAaHHS CTajl0 HACIIIKOM pedopM YKpaiHCHKOI
OCBITH y (PLI0COPCHKO-NPABOBOMY CEHC1 — TOOTO YaCTKOBE 3BUIBHEHHSI CUCTEMH OCBITH Bij
KOPCTKOTO PETYJIIOBAHHS JIEP)KaBH, 31MICHEHHS 3MICTOBHUX 1 CTPYKTYPHHUX 3MiH, Cepel] IKuX
NosiBa HEJIEPKABHOT'O CEKTOpPa OCBITH, OaraTopiBHEBICTh, BaplaTUBHICTh. 100TO, MU 6aunMo,
10 METO/] TIPABOBOTO PETYJIOBAHHS y OCBITHIN Tajly3i SIK CUCTEMa CIIOCOOIB BILIUBY ‘‘HOPM
JaHoi Taiy3i TpaBa” Ha CyO’€KTH MPaBOBIAHOCHH, criocoOu pearizamii cy0’€KTHUX mpaB i
BUKOHAHHS IOPUJAMYHUX 00OB’S3KIB, AEPKABHO-TIPABOBI 3aX0/H, CIIPSIMOBAHI Ha HEYXWIbHY
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peamizallifo TpPaBOBUX HOPM Yy KOHKPETHHUX TIPAaBOBIIHOCMHAX, TmepedyBae y crafii
CTaHOBJICHHS, ()OPMYyBaHHS, IO HE Ja€ ApTYMEHTIB HAa KOPUCTh BUIUICHHSA ‘“‘OCBITHHOTO
npaBa’ y Tally3b IpaBa.

Jlnst  OCBITHBOI  yCTAHOBH SIK IOPUAUYHOI 0OCOOM  XapakTepHa CIeliaibHa
MPaBO3/AaTHICTh (HAABHICTH MpaB 1 00OB’S3KIB SK1 BIAMOBIAAIOTh METI iX MISIIBHOCTI 1 MPSIMO
3a(pikcoBaHi B yCTAaHOBYMX JOKYMEHTAX); MPAaBO3JATHICTh THX XTO HABUAETHCS BUHHUKAE B
pi3HMI yac (BiK, OCBITHbO-KBaNi(iKOBaHUN piBEHb, (HOPMa HABUAHHS) TOILO, TA JI1€3/IaTHICTh
(BUHMKa€ 3TiAHO TpaBUI  [MBUIBHOTO  3aKOHOAaBCTBA). (OCHOBOIO  BHHHUKHEHHS
MPAaBOBIJHOCUH 4YacTillle BChOTO BHUCTYNAE IOPUAWYHMNA CKJIal, TOOTO CYKYIHICTbH
IOpUANYHAX (aKTIB (IOKYMEHTH TPO PE3yJbTaTH BCTYIMY, PIIICHHS MPUAMAIBHOI KOMiCii
PO PEKOMEH/IAIIIIO0 0 BCTYITy, HaKa3 peKTopa mpo 3apaxyBaHas 10 BH3 uu BimpaxyBaHHs 3
HBOT0) TOIIO.

XapakTep IOpUIUYHUX HACHIIKIB A7l CyO’€KTIB “OCBITHHOTO IMpaBa’ HEOJHO3IHAUHMIA:
BIH MOX€ OyTH TMO3UTUBHUM (3apaxyBaHHS, 3a0XOYEHHs, HAropojaH) 1 HEraTUBHUM
(BigpaxyBaHHs): NPUMYC JO HEMNOBHOJITHIX Y4YHIB 3aCTOCOBYETHCS 3 METON BHUXOBAHHS.
[To3uTHBHI 1 HETATUBHI HACTIIKH MOXYTh OYTH 1 JJIT OCBITHBOTO 3aKiiany (IO30aBICHHS
Jinensii, atecraiii, akpeauTamii i T.11.).

JlineH3yBaHHS Ta aKpeAuTaIlisi, 3a3Ha4ae MiHICTp OocBiTH 1 Hayku /[. B. Tabaunuk, €
OJTHUM 3 TOJOBHHX IHCTPYMEHTIB BXIJHOTO KOHTPOJIIO 3a SIKICTIO OCBITHIX TIIOCIHYT.
[IpencraBHMKaM pETIOHAIBHUX OPraHiB BIaJW PEKOMEHIOBAHO HE TMIAMHCYBATH JUCTH
MIATPUMKH y pa3l 3BE€pHEHb 3 NMHUTAaHb BIAKPUTTS HOBHX BHIIMX HAaBYAJIBHUX 3aKJIaJiB, abo
CTPYKTYpPHHUX MIAPO3AUIB [IIOYMX, 3alOYaTKyBaHHS MIATOTOBKM 3 HOBHUX HANpsMIB 1
crneriasbHOCTEe a00 301IbIIEHHS 1X 00CATIB 0€3 MonepeHbOro aHaji3y NoTped pUHKY Iparli
Ta BpaxyBaHHsS KUIBKOCTI OCIO, 3apEeCTpOBAaHUX Yy PETIOHAILHOMY LEHTpl 3alHATOCTI. Y
3MiHax 10 3akoHy “IIpo BuIIy OCBiTY” 3alpONOHOBAHO MOCHINTH BiAMOBIIATBHICTh BHIUX
HaBYAJIBHUX 3aKJIAJiB 3a BUKOHAHHS JIIIICH31MHINX BUMOT. 3BEpHEHA yBara Ha Oe3IijcTaBHE
HapOIIYBaHHS BUIIMM HAaBYAIBHUM 3aKJIaJIOM JIIIEH30BAaHOTO OO0CATY MpUHOMY 3a BciMa
OCBITHBO-KBaITI(PIKAIIHHUMU PIBHSMHU, 1110 HE BIAMOBIIa€ peaJbHUM BUMOTAaM PUHKY Tpalli, a
TaKOX Ha HEOOXIIHICTh NMPUBEIACHHS JIIEH31HHOr0 00CATY y BIIMOBIAHICTH 10 HAsSBHOTO y
BUIIIOMY HaBYAJBHOMY 3aKJIaJll HaBYaJbHO-METOIUYHOTO 3a0e3MeyeHHs, MaTepialbHO-
TEXHIYHOI 0a3u, ayIuTOpHOro (hOHAY Ta MiClb IPOXKHUBAHHS CTYAEHTIB y T'ypTOXKHUTKAX, a
TaK0 KaJpoBOro 3abe3nedeHHs opraHizailii HapyaiabHOro npouecy [38, 2-3].

JlonaTkoBUMHU O3HAaKaMH Traiy3i MpaBa €: HAsSBHICTh B Taly3l 3arajlbHUX MPUHIIHIIIB
npaBa, TAaKOX CAMOCTIMHOTO OKPEMOTO IHCTUTYTY, SKHWA 3aKpinmuB OW Ii MPUHIMIH 1
MTOJIOXKEHHS, 1[0 XapaKTePHi I BChOTO MacHBY HOPM, Ta iH.

[TpuanMmr TpaBa, a TaKOX 3arajbHiI JO03BOJM 1 3a00pOHM HA JTYMKY BiJJOMOTO
paAsHCBKOTO Ta MOCTpajasHchkoro Teopernka mnpaBa C.C. AnekceeBa BIAHOCATHCA 10
NIMOMHHUX EJIEMEHTIB, SIKl 3HaXOAAThCS y HaJapaxX MPaBOBOI TKAaHWHHU, TOOTO MPUHIUIHN
npaBa € HEBIJl'EMHUMHU CKJIAJIOBUMH €JIEeMEHTaMU cucTeMu mipaBa [39, 168-169].

Pomi 1 Micuo NpUHLMIIB MpaBa B CUCTEMI IIpaBa MPUCBITHIN CBOI Mpall yKpaiHChKI
npaBo3HaBii M. I. Kozwo6pa, A.M. Komogiii, A.B. Ilerpumun, II. M. PaGinoBuu,
JI. I1. FO3bKo0B, M. B. 1IBik, H. I'. Hlyxmnina, O. B. Cosrups, I1. I1. InsaxtyH Ta iH. “MoxHa
HNOTOJUTUCH 3 THM, — miakpecioBaB B. JI. dexopeHko, — mo NpUHIMNU TNpaBa, Oymydu
KEpIBHUMH 1€MH # 1/IeaiaMy MPaBOTBOPYOCTI Ta MPaBO3aCTOCOBYOI JisSITLHOCTI, BPEIITI i
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yciei mpaBoBOi cucTeMH YKpaiHH, MPOHU3YIOTh CHUCTEMYy IIpaBa, 3JAIHCHIOIOTH Ha Hei
17ICONOTIYHNM, KpPEaTUBHUW BIUIMB. YPEIITi, NPUHIWIK TpaBa BH3HAYAIOTh CYTHICTb
MIPABOBOI CUCTEMH 1 11 KITFOYOBOT HOPMOTBOPUOi CKIIaA0BOI — cucteMu mipasa” [40, 55-56].

Y  “ocBiTHBOMY TpaBi” SK KOMIUIEKCHIM Tramdy3l MaroTh peasi30ByBaTUCS
3arajgbHOIPABOBl MPHUHIMIM 1 NPUHLUUIN BIAMOBIAHOI Tramy3i, HANpUKIaA, NPUHIUI
CIPaBEIJIMBOCTI, TyMaHI3My, €JHOCTI THpaB 1 OOOB’A3KIB, PIBHOIPABHOCTI, CBOOOAU
noroBopy, mpairi tomjo. Cepen chemiaibHUX NPUHLOMIIB ciif Oyino O Ha3BaTu iJei,
CHpPSMOBaHI Ha JOCSTHEHHS METH OCBITH, HAa PO3BHTOK OCOOHMCTOCTI, 3a/J10BOJICHHS MOTPEO
CYCIJIbCTBA 1 JIep’KaBH B KBali(hiKOBAaHMX Kajapax; MPHUHIMIH, MO0 3aKpilUIeHI B CT. 43
Koncturymii VYkpainm “mpaBo Ha mpamro”, cr.35 “CBITCBKICTH OCBITH, CT. 53
“0e30MIaTHICTh OCBITH HAa KOHKYPCHIM OCHOBI”, ‘“3aradbHHM JOCTYN JO OCBITH TOIIO.
Ha3Banumu npuHuuMnamMu wmaiTh OYTH TPOHUKHYTI BCl HOpPMH, SIKI € CBOEPIIHOIO
KOHIIEHTPALII€10, EMOIIIMHIUMHY LIEHTPaMH MpaBa, sIKi yTPUMYIOTh BCIO HOTO CUCTEMY.

Hageneni o3Haku (3aiimMae 0coOJIMBE MICII€ B MPABOBIM CUCTEMI; CKIIAJIAE€THCS 3 HOPM,
K1 B3SIT1 3 PI3HUX raixy3ei nmpasa; He Mae OOIPYHTYBaHHS €HOCTEHN 1 00’ €KTa; KOPUCTYETHCS
METOJaMU OCHOBHHX Taly3el IpaBa) TOBOPUTH HAa KOPUCTH BUIUIEHHS “OCBITHHOTO IpaBa’
SK KOMIUIEKCHOI ramy3i nmpaBa. KoMIIeKCHHI IHCTUTYT SK KOHCTPYKIiS CHCTEMH IpaBa i
CHCTEMH 3aKOHOJABCTBA 3 SIBJISIETHCS B CHIIy 00 €KTUBHUX MPUYMH, KOJHU Ti YW 1HII HOPMHU
ICHYI04Oi Tramy3l HE MOXYTh 3aCTOCOBYBAaTHCh Yy CBOEMY KEPIBHOMY BHTJISAL IS
pETyJIOBAaHHS TEBHUX BITHOCHH, SIKI ()aKTWYHO TMOYMHAIOTH YTBOPIOBATH TMPEAMET HOBOI
ray3i mpaBa. BiH BH3HA4aeThCs KOMIUIEKCHUM HE TOMY, IIO B HbOMY € HOPMH IHIIUX
rajy3ei mpaBa, a TOMY, II0 YaCTMHA LIUX Tally3edl KOHKPETU3YETHCS CTOCOBHO MpEaMeTa
HOBOI raity3i 1 JIIOTh JIMIIE Y i Mexax.

Sk 6aunmo, MUTAHHS “OCBITHHOTO TIpaBa’ € NOCUTh NUCKYyCiiHUM. HaykoBIll HABOAATH
K apryMeHTH ‘3a”, Tka 1 “mnpoTtu”. ['OJIOBHUMH KpUTEpisSIMH MPaBOBOi Tay3i, SK BXKE
3a3HavyayIocs BHIIE, € MpeaMeT 1 MeTof. Ase pa3oM 3 TUM, Tpeba BpaxOBYBaTH, IIO KpiM
mpenMeTa 1 MeToAa KOXKHa raixy3b MpaBa, sika BXKe B1IOYyIIacs, XapaKTepU3y€eThCs e PAIOM
IHIINX TOKa3HHUKIB — JpKEepelaMH, MPUHIUIAMHU, (QYHKIISIMH, BHYTPIIIHBOIO CTPYKTYPOIO,
MEXaHI3MOM pETYJIIOBaHHs, TMPAaBOBUMU pEXKHUMaMH, TOHATIHHUM amapaTtoM TOIIO,
KOMOIHAIlS SKUX I KOXKHOI 3 HHUX € YHIKQJIbHOIO, a CTOCOBHO ‘“OCBITHHOTO TIpaBa’,
notpedye nojanbIoro BaockonaneHus. He nmpuitasato B Ykpaini 1 OcBiTHii Kozaekc.

He Ha xopucth “OCBITHROrO mpaBa” SIK CaMOCTIHHOI rajy3i HpaBa CBIAYWTH aHaJI3
CyZIOBO1 TMpakTUKH Mpo (aKTHYHY BIJCYTHICTH B YKpaiHi BUKIIOYHO “OCBITHIX~ CIIOpIB,
aJpKe CTOpH, IO TaK Y 1HAKIIE CTOCYIOTHCS Tally3i OCBITH, SIK MPABUJIO, MiAMANAIOTh Tij
UBLIBHY, PIAIIE — M aMIHICTPATUBHY Y TOCTIOAAPCHKY FOPUCIUKIIIT, 8 TOMY MOTPEOYIOThH
BUKOPHUCTAHHS HOPM TPATUIIIHHUX MaTepiabHUX Tally3ed mpaBa (LMUBUIHHOTO, TPYAOBOTO,
TOCIIOAAPCHKOTr0 TOIMIO), 3 €Mi30JWYHUM 3BEPHEHHSM, y pa3l BIAMIHHOCTEH y MpPaBOBOMY
peryiroBaHHi, A0 creniaabHux 3akoHiB: “IIpo ocsity”, “IIpo Bumty ocBity”, “IIpo HaykoBy i
HAYKOBO-TEXHIUHY AISUIbHICTE, Towo. OTXKe, Ha Hallly AyMKY, IIOKH 1110 HE MOKHA BBaXKaTH,
o “OCBITHE MpaBo” BXe chopMmyBaslocsl SIK CaMOCTIMHA rajly3b YKpaiHCBKOIO IIpaBa.
Mo>kHa TOBOPHUTH IPO MOYATOK HOTO ()OpMYBaHHS i MOTPIOHO AOKIACTH YMUMAJIO 3YCHIIb IS
PO3pOOKH 1 CTAaHOBJICHHS “‘OCBITHBOTO TpaBa’ K OKPEMOi, HOBOI CaMOCTIHHOI, CIieiaabHOT
rajgysi mpasa, a MOKHU II0 MU MOXXEMO TOBOPHUTH JIMIIE MPO MOYaTOK BUOKPEMIICHHS Taiy3i,
ajie BITHOCHUTH 11 10 TaTy3€H, 10 BXKe CKIIAIUCS, TIEpPeTJacHo.
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B IncturyTi momiTosorii Ta mpaBa HaiioHanbHOTO MeIarorivyHOro yHIBEPCUTETY IMEHI
M. I1. [IparomanoBa 3 1993 p. untaerbca HaB4ambHa nuciuiutina “TlpaBoBe perystoBaHHS
ocBiTH B YKpaiHi’, po3paxoBaHa Ha 24 ayauTOpHI roavHu (3 HUX 12 nEKOiHHUX Ta
12 cemiHapCchbKUX 3aHATH 3 MIACYMKOBOIO (DOPMOIO KOHTpPOJIIO 3aiik). BuBdaerbcs
CTyleHTaMH Ha V Kypcl OCBITHbO-KBasi(piKaIidHOTrO piBHA ‘‘criemianict’ Ta ‘‘marictp”
cCrieniagbHOCTI “mpaBo3HaBCcTBO”. Il nucuumuiiHa 3HalOMUTH MaWOyTHIX (haxiBIlIB-
NPaBO3HABIIIB 3 CHCTEMOIO Ta CTPYKTYpOIO OCBITH B YKpaiHi Ta YMHHOKI 3aKOHOJaBYOIO
6a3or0 y 1iH cepi, Ta MpaKTUKOIO i1 3acTocyBaHHS. KpiM TOro, CTYyJIEHTH OJIEPKYIOTh YiTKE
ySIBJIIGHHS TIPO OCHOBHE 3aKOHOJAaBY€ II0J€ OCBITSHCHKOI ramysi B Ykpaini. [ucuurutina
TICHO TIOB’si3aHa 3 TAKMMH HaBYAJLHUMHU KypcamH siK (piHaHCOBE, aMiHICTpAaTUBHE, TPYI0BE
Ta KypcaMu Ipo 1HIII ramxy3i mpasa.

[lepen crtynmenTamu B MepIly 4Yepry CTaBUTHCS 3aBIaHHS OBOJIOAITH HOPUIUYHOIO
TEPMIHOJIOTIEIO, TPaBMWIBHO 1i BHUKOPUCTOBYBATH, BIPHO OQOPMISTH NPOLECYaTbHY
JOKyMEHTallit0, Ha0yBaTH 3HaHb MPO OCBITHIO cUCTeMy YKpainu. J[xepernamMu TUCIMILTIHH
BUCTYNAlOTh YMHHE 3aKOHOJABCTBO YKpaiHW Ta MDKHApPOJAHI JOrOBOPH B WM cdepi, 110
paTudikoBaHI yKpaiHCbKUMH OpraHamu Bianu. IlepembadyeHO TakoXk BHBYECHHS MPOOJIEMHU
3aKOHOJABYOTO TIOJISA JiSUTBHOCTI JEpKaBHUX OpraHiB B CHCTEMi OCBITH Ta HOro
TG EPEHITIITHOTO TTOPIBHSIHHS 3 1HIIUMHU aHAJIOTTYHUMH HOPMaMH.

[lepen mpaBOBOIO HAYKOIO CTOITh BAKIIMBE 3aBIaHHS — 3a0€3MEYUTH YKPATHCHKY OCBITY
SKICHUM (e()eKTUBHMM) 3aKOHOJABCTBOM, B TOMY YHCJI 1 3aKOHOM TIPO BHUIILY OCBITY, KU
OM PO3YMHO OKpECIIOBaB 1 CHPSIMOBYBaB TpAII0 OCBITSH Ha 3100YTTS CHEIiaJbHOCTI
BIJIMOBIAHO IO CYCHUIBHUX MOTPEO 3 ypaxyBaHHAM JyIIEBHOTO MOKJIHMKY CTYyACHTa Ta HOro
IHTEJIEKTYaJIbHOIO MOTEHIAITY .

3 MeTor KoopiauHaiii (QYHKIH HayKOBO-TIPABOBUX JOCHIPKEHb, BBAXAEMO 3a
nonubHe (GyHIaMEHTAIbHI Ta TPUKIATHI JOCTIDKEHHS TpoOJeMH “OCBITHHOTO TpaBa’
CKOHILIEHTpYBaTH y LleHTpi mpaBoBOi OCBITH 1 HayKH, SIKUH CTBOPEHHI B paMKax JIOTOBOPY
Mpo CHiBpoOITHUIITBO MiX [HCTHTyTOM nepkaBu 1 mpaBa iMmeHi B. M. Kopempkoro it
[acTuryToM momitosnorii Ta mpasa HITY imeni M. I1. [IparomaHoBa.
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Anopycumun b, H. Obpazosamenvnoe npaeo YKpaunvi: HeKomopble OUCKYCCUOHHbIE
npoonemol.

B cmamve ananusupyiomcs pasmwble Hayumble HOOX00bl UMO  KACAIOMCA  ONpeoeieHus
0bpazoeamenvbHO20 NPABA, KAK CamMoCmMoamensHOl OMpaciy npasa u Ompaciu 3aKoH00amenbcmeaa.

Knwouesvie cnosa: npaso, obpaszoeanue, ompaciv npasa, ompacivL 3aKOHOOAMENbCHEd,
UHCIMUmMYM npaea, 0opa306amenbHoe NPaso.

Andrusishin B. 1. The educational right of Ukraine: some debatable problems.

In article different scientific approaches are analyzed that definitions of the educational right, as
independent branch of the right and legislation branch concern.

Keywords: the right, formation, right branch, legislation branch, right institute, the educational
right.

baes O. O.
Hauionanvna akademia enympiwinix cnpae

IMPABOBE PEI'YJIIOBAHHSI IHOOPMAIIIMHUX BIJTHOCUH

o numanns npasogoeo pezynodanns y cghepi inghopmayitinux ionocur Yrpainu.
Knrouoei cnosa: inghopmayis, ingpopmayitini sionocunu.

JronctBO HemmHYydYe BCTymae B iHdopMmamiiHy enoxy. Jemami Oinpiry pons B
KUTTEIISIIBHOCTI JIIOJMHU, CYCHUIbCTBA Ta JepXaBu Biairpae iHdopMmaris, pealtbHICTb
CHOTOJICHHS BJAJIO UIIOCTPY€E 3arajbHOBIIOMMI BHUCIHIB: “XTO BoOJOJi€ 1H(OpMAIIEIO, TOU
BOJIOZIE CBITOM”. 32 yMOB NpPIOPUTETHOI MONITHKH, I0A0 iH(opMaTusailii, po30yI0BU Ta
PO3BUTKY 1H(OPMALIIMHOIO CYCHUJIbCTBA, OCOOJIMBOIO 3HAYEHHS, SIK COLIAJIbHUN MEXaHi3M
BIUTMBY Ha iH(opMaIliro, 3aiiMaroTh iH(GOpMAIIiifHI BITHOCHHHU.

[Ipo axTyanpHICTP TUTaHb MPABOBOTO PETYJIOBaHHA 1HGOPMAIIHHUX BITHOCHH
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